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A few weeks ago, WAML´s 
President, Professor 
Thomas Noguchi, hon-
oured me with the task 
of guest-editing our quar-
terly newsletter. At first, it 
seemed something out of 
range, given the very re-
stricted deadlines, but in 
spite of the huge amount 
of work, it turned out be-
ing a very enjoyable work. 
Pleasant indeed, because 
of the quality of the ar-
ticles that were diligently 
and promptly produced 
by this edition´s collabora-
tors, most of them active 
WAML members. To these 
restless friends, I give my 
public words of gratitude.
This is the first issue of 
2011. A year that seems 
very prominent in the his-
tory of our association. 
There are many activities 
being developed through-
out the world, involving 

WAML members, increas-
ing our participation in ed-
ucational projects confer-
ences and congresses, and 
thus, allowing us to fulfill 
our mission in developing 
the concepts of Medical 
Law.
WAML´s cooperation with 
other entities has become 
more evident, and this is 
probably the way we will 
find to grow in number 
and quality in the follow-
ing years. WAML´s ses-
sion Schedule for next 
September in the Madeira 
Islands, during the 19th 
Triennial Meeting of the 
International Academy of 
Forensic Sciences is one 
good example of that.
Also, the preparation for 
the next World Congress 
on Medical Law, in August 
2012, in Maceió, Brazil, 
is developing faster, with 
new members being add-
ed to the Scientific Com-
mittee, and events being 
prepared in order to offer 
a wide range of discus-
sion topics and provide 
our members another 
great opportunity for net-
working, academic devel-
opment and integration. 
Please visit the congress´ 
website at www.2012wcml.com 
and leave your sugges-
tions and ideas.

Last February, Governor 
Natalia Lojko and Vice-
President Eduardo Dantas 
were in the Czech Repub-
lic presenting conferences 
during an  ELSA (Europe-
an Law Students Associa-
tion) event held in Prague. 
ELSA is currently focusing 
its main academic atten-
tions on Health Law, and 
possible partnerships for 
the 2012´s WCML were 
discussed, opening the 
possibility of an agreement 
that would encourage a 
bigger number of students 
to attend our meetings.
Having that said, and with 
no further delay, I invite 
you to enjoy the following 
articles, covering a wide 
range of interesting sub-
jects, showing that we are 
on the right way to devel-
op knowledge and discus-
sions on Medical Law.

Eduardo Dantas 
WAML´s Vice-President 
President of the 2012´s WCML

Message From The 
Guest Editor

Eduardo Dantas 
WAML´s Vice-President

Disclaimer
The articles presented in 
this newsletter express the 
views of the authors and 
do not necessarily reflect 
the attitudes or opinions 
of the WAML

http://www.thewaml.com
http://www.2012wcml.com/
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André D. Pereira 
WAML Governor

Transplantation of 
Organs and Tissues in 
Portugal: A Successful 
Case

The first transplant in 
Portugal – a kidney 
transplant from a living 
donor – took place on 20 
July 1969 in Coimbra, by 
Prof. Linhares Furtado.
10 Europeans die per 
day in the waiting-list for 
an organ. The drama of a 
person suffering from a 
disease that could have 
a hope of cure through 
transplantation may lead 
some people in a desper-
ate situation to unethical 
paths. A legal system 
that contributes to lesser 
availability of organs is 
contributing to the traffic 
of human organs. On the 
contrary, a legal system 
that provides for more 
available organs  avoids 
the horrors of traffic of 
organs.
Portuguese law provides 
a very generous ap-
proach to the collection 
of organs, both from liv-
ing persons and from de-
ceased bodies. The sta-
tistical results are very 
good in a comparative 
perspective.
Transplantation from liv-
ing donors has increased 
substantially in the last 

2-3 years due to a legal 
change that opened the 
possibility of donation 
of non-renewable organs 
from outside the genet-
ic family.  Since 2007, 
competent adults can 
exercise the so-called 
right to bioethical self-
determination in case of 
donation and removal of 
non-renewable organs 
or tissues, so  one can 
donate an organ to any 
other person, including 
a non-relative. The law 
does not even require 
the “existential proxim-
ity” as suggested in the 
Additional Protocol on 
Transplantation of Or-
gans (Art. 10). A special 
Entity of Verification and 
Admissibility of Collection 
for Transplantation as-
sures that the consent is 
free and informed. There 
is a special rule for for-
eign citizens without legal 
residence; in this case the 
consent is valid only after 
court authorization (art. 
6 (6) Law 22/2007). 
The system is working 
well and no abuse has 
been registered. In 2009 
there were 65 donations 
among living persons. 
46 would have been pos-
sible according to previ-
ous legislation,  but 19 
were only possible since 
the new law was in force. 
From these there were 
9 donations from wife to 
husband, 9 from husband 
to wife and 1 in a de facto 
union. That represented 
an increase of 25% in the 

donation of organs (kid-
ney and liver) among liv-
ing persons. An impres-
sive number for a start! 
Portugal with a popula-
tion of a little more than 
10 million inhabitants 
has achieved a very good 
post-mortem donation 
rate. In 2008 there were 
283 donors post mortem, 
that means 26,7 donors 
per million inhabitants, 
and in 2009 there were 
329 donors post mortem, 
that is 31 donors per 
million inhabitants, the 
second best in Europe, 
after Spain.  Nationally, 
it is in the Central area 
where a higher donation 
rate is reached: 42.7 do-
nors pmp, higher than 
the Spanish donation 
rate (34.3 donors pmp), 
which ranks 1st in this 
activity worldwide. 
The reason for this sig-
nificant increase is the 
establishment, in May 
2008, of the National 
Network of Collection of 
Organs, which provides 
that in all hospitals with 
an intensive care unit, 
there is one responsible 
doctor for the detection 
of possible donors. The 
results are: more donors 
detected; more organs 
collected,  more trans-
plantation of organs and 
more lives saved!
In order to achieve these 
positive numbers two 
legal and ethical contro-
versial issues have been 
decided.
Firstly, Portuguese law 

accepts brain death  as 
the legal criterion of 
death and, subsequently, 
the end of the legal per-
son. 
On the other hand, the 
opting-out system (or 
presumed consent) – that 
is in force in Portugal  
– contributes to a high-
er availability of donors 
and a higher collection 
of organs. The law pre-
sumes that all citizens, 
stateless persons and 
aliens legally residing in 
the territory, are consid-
ered to be, post mortem, 
potential donors, in case 
they have not expressed 
the opposite will before 
the Ministry of Health.  
The citizen has the right 
to refuse, but the refusal 
must be in writing in a 
formal declaration at 
the National Registry of 
Non-Donors (Decree-
Law no. 244/94, of 26 
September). There is no 
discrimination for being 
a Non-Donor; the Non-
Donor has all the rights 
of other citizens and pa-
tients, including the right 
to access to transplanta-
tion medicine. 
However, the success 
of a opting-out system 
depends on some con-
ditions: a) the public 
opinion must trust the 
doctors and the medi-
cal system; 2) different 
teams perform the col-
lection of organs and the 
transplantation; 3) it only 
takes place in highly 
regulated facilities and 
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Educative or Punitive 
Law in Health care 
Malpractice?

Henrique Freire  
de Oliveira Souza

The aim of this short ar-
ticle is to provoke a dis-
cussion about the social 
benefit of the current 
structure of malpractice 
in healthcare activities.
The question
Let’s imagine two hos-
pitals. The first hospital 
(“Class-A-Hospital”) is a 
very well managed hos-
pital., , It has an effec-
tive infection commis-
sion and a committee 
for reviewing medical  
records; it is accredited 
by the Health Commis-
sion and by ONA, and 
it has strict control of 
the quality of doctors 
working in the hospital, 
requiring expertise and 
experience of at least 
10 years of work; it has 
an ongoing training pro-
gram for all the medical 
and nursing staff, and it 
always works with the 
latest equipment on the 
market, also very well 
maintained. 
The second hospital 
(“Class-B-Hospital”) is 
poorly administered. 
It has neither an active 
hospital infection com-
mission nor an effective 
committee for reviewing 
medical records; it is not 
accredited by any insti-
tution; it does not have 
its own medical staff so 
any doctor can use the 
hospital for his/her prac-
tice; it does not take care 
of preparing its medical 
or nursing staff and, ul-
timately, the equipment 
is outdated and poorly 

with professionals with 
high ethical standards 
and above the average 
salaries.
A “legal transplant” is 
not possible without tak-
ing into account the gen-
eral social and economic 
system of the country 
and the concrete imple-
mentation of brain death 
connected with opting-
out system.
If public opinion is not 
absolutely sure of the 
high ethical and tech-
nical standards of the 
medical teams involved 
in the whole procedure, 
there are no good pros-
pects for implementa-
tion of such a system.
The same applies for a 
very liberal system of 
donation inter vivos: it 
will only work properly 
in societies with good 
social cohesion, and 
with unquestionable 
free, not remunerated, 
and informed consent of 
the donor.
André D. Pereira 
WAML Governor. Professor. 
Faculty of Law
Center for Biomedical Law
University of Coimbra, Portugal
andrediaspereira@hotmail.com

maintained.
If harm was caused to a 
patient at Class-A-Hospi-
tal and at the same time 
another and similar harm 
was caused to another 
patient at the Class-B-
Hospital (e.g., an infec-
tion caused by a resistant 
agent; or an instrument 
left in the patient’s body; 
or even an allergy due 
to the interaction of 
medication),would both 
Hospitals be treated by 
the legislation in the 
same way? If treated as 
equals, would it be bet-
ter or worse for society? 
Would it be better or 
worse for the consum-
er?
In Brazil 
The Class-A-Hospital 
and the Class-B-Hospital 
would be treated abso-
lutely in the same way 
by the law. Both would 
be subject to the Federal 
Law nº.8078/90-Con-
sumer Defense Code 
(CDC), and both would 
be required to repair all 
existing damage, pres-
ent or future, economic  
or non economic, based 
on the idea of protecting 
the victim. The CDC ad-
opted as a rule (articles 
12 and 14) the theory of 
strict liability (e.g. the 
existence or absence of 
fault is irrelevant to li-
ability). The only excep-
tion to this rule occurs in 
case of damage caused 
by a sole professional 
(e.g., physician, lawyer, 
engineer and so on). For 

them the responsibility 
would still be fault-based 
- article 14, § 4º-,  even 
though the judge could 
reverse the burden of 
proof (article 6º, VIII). 
Because of this rule the 
quality of the hospital in-
volved is irrelevant, as is 
the quality of the profes-
sionals involved, or the 
efforts made by hospital  
aiming to eliminate the 
risks of harm.
Such legal structure, 
coupled with a easy ac-
cess to the Courts in 
Brazil, have brought an 
enormous pressure and 
some negative conse-
quence., One of them 
is the development of 
a negative feeling that 
quality of care and high 
competence will never 
prevent compensation.
Changing the actual 
framework 
It becomes clear that: (i) 
the actual legal frame-
work does not recognize 
good behavior; (ii) the 
idea of giving maximum 
and unlimited protection 
to one person (to the of-
fender or to the victim) 
must change in order to 
achieve the protection of 
the two parties (the of-
fender and the victim) 
from the uncertainties 
of life and also in order 
to achieve the protec-
tion of the collective in-
terest; and (iii) the idea 
that social peace could 
be achieved only based 
on punishment should 
be rethought. The es-
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tablishment of penal-
ties is not the only way 
to encourage the prac-
tice of good behavior, It  
could also be achieved 
through the establish-
ment of benefits for 
compliance with the law. 
Benefits could be better 
for stimulating quality of 
care or preventive mea-
sures, especially when 
considering that the ac-
tion takes place on the 
body of a living person (a 
complex and unpredict-
able structure), often in 
great risk and deserving 
immediate attention. 
From punishment to 
education
The sanctions aim, ac-
cording to ASCENSÃO, 
as a rule, to force some-
one to adopt a behav-
ior that he should have 
previously adopted, or 
to return to the existent 
situation before the rule 
violation, or to compen-
sate someone for damag-
es arising from the non-
observance of the rule, 
or to punish someone 
for the rule violation or, 
even, to prevent future 
breaches (in, ASCEN-
SÃO, José de Oliveira. 
Introdução à Ciência do 
Direito. 3ªEd, RJ: Ren-
ovar, 2005, p.58). In this 
framework the   behav-
ior of Class-A-Hospital is 
irrelevant.
Because of that, REALE 
(in, REALE, Miguel. 
Lições Preliminares 
de Direito. 21ªed, SP: 
Saraiva, 1994, p.75) de-

fends the use of a more 
refined technique, “not 
through intimidating 
sanctions, but through 
(…) incentives and re-
wards,” in what is called 
positive or premial sanc-
tions. This discussion is 
not new (see, e.g., Jean-
Marie Guyau, in Critique 
de L’idee de Sanction 
and Norberto Bobbio in 
Dalla Struttura alla Fun-
zione) but it is so impor-
tant that ASCENSÃO, 
even mentions the exis-
tence of a Premial Law 
(ob cit, p. 58).
This technique has wide 
application in the medi-
cial field and would re-
ward those who work 
with clear dedication 
and strong effort in or-
der to prevent damage 
in the course of medical 
practice.
Conclusion 
The exclusive defense of 
the offender or the vic-
tim does not represent 
benefits to the society, it 
simply shifts the risks of 
social life from one per-
son to another  without 
considering the benefits 
of a good behavior for 
the whole society.  An 
example here: for the 
society would be better 
to have hospitals with 
an effective and active  
infection commission 
also taking tight control 
of medical waste than to 
condemn this hospital to 
pay alone an unlimited 
compensation to a pa-
tient due to a possible in-

André Nigre

Deconstructing the 
Myth of the Obligation 
of Results or the 
Misalignment of a Legal 
Precedent

The development of 
dentistry since early 
times is well known, 
since it introduced the 
conception of the cau-
sality of diseases of the 
oral cavity, construct-
ing the cornerstones of 
a scientific approach to 
dentistry and enunciat-
ing the founding ethical 
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fection caused by a resis-
tant agent. The effects of 
this simple change in the 
way of thinking could be 
even greater if it were 
associated with (i) the 
development of a nation-
al compulsory insurance 
to ensure the indem-
nification of damages 
resulting from medical 
and hospital practice, 
and (ii) the loss of such 
insurance protection in 
case of non-compliance 
with basic standards of 
conduct (e.g. minimum 
quality standards) pro-
tective of the patient and 
society.
Henrique Freire de 
Oliveira Souza.  
Lawyer. Law professor.  
Writer. MA and LLM.

principles for the clear-
cut relationship between 
dental surgeon and pa-
tient, and between den-
tal professionals.
Thanks to the techno-
logical and scientific 
changes and develop-
ments that have brought 
about such a rapid de-
velopment of dentistry, 
among other benefits, 
there are now countless 
types of equipment for 
treatment and diagnos-
tic tests that provide a 
level of precision that 
is inconceivable to even 
the most optimistic of 
minds. Added to this, 
there are new materi-
als and drugs capable of 
helping in procedures 
and improving the prog-
nosis of morbidity in pa-
tients.
Today, we are also living 
in times that are marked 
by values relating to the 
physical (bodily health 
and beauty), which es-
tablish the dimension 
of the individual in the 
context of the social and 
professional group, a 
differentiated status for 
growth and success, and 
supersede values that 
were formerly consid-
ered fundamental. With 
this unceasing quest for 
beauty, for the modern 
materials to improve the 
aesthetics and function-
ality of the oral cavity 
and also the discovery of 
anaesthetics, the dental 
surgeon has come to be 
seen, somewhat idealis-
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tically, as a professional 
capable of undertaking 
his/her tasks without 
disruption and always 
providing a totally satis-
factory result. 
Meanwhile, as scientific 
and technological ad-
vances change people’s 
daily lives, it becomes 
necessary, if social cha-
os is to be eschewed, 
for the legal system to 
be adapted and trans-
formed to take account 
of the speed at which 
certain legal norms be-
come dated, causing an 
ever wider gap to open 
between the social and 
the legal.
Certain more specific ar-
eas have emerged within 
the science of law in re-
sponse to this growing 
need, including biolaw, 
medical law and dental 
law, which are faced with 
the Herculean task of 
fostering contemporary 
social harmony. In this 
context, the judiciary 
must submit to the sub-
jective legal prescription 
of dental practice and 
absolutely reject the di-
chotomy that existed 
before the passing of 
Law 8.078/90.
What are known as 
dental errors or dental 
malpractice deserve to 
be analyzed by all legal 
practitioners from the 
perspective of the pro-
fessional act in its axi-
ological nature, the well-
conducted treatment, 
with a view to achieving 

the greater good, the 
patient’s well-being, in 
the understanding that 
dentistry is by its very 
nature ruled by laws of 
biological probability 
which, despite demon-
strating trends, are not 
exact. Therefore, errors 
are inevitably a funda-
mental part of and in-
trinsic to human nature. 
According to Edgar 
Morin, human nature is 
associated to the order/
disorder which results 
from its complexity and 
which resides in the hu-
man brain. What sepa-
rates artificial machines, 
like computers, from 
natural machines, which 
are living beings, is the 
existence in the latter of 
disorder, interference 
and error. In the human 
species, unlike other 
species, error serves its 
own genius and allows, 
by self-correction, for a 
permanent reorganiza-
tion that underlies the 
complexity and aids the 
progress of the intelli-
gent species.[1] 
A distinction must there-
fore be drawn between 
the error that is insepa-
rable from the nature of 
dental practice and the 
error in which a direct 
or indirect violation of 
ethical, contractual or 
legal norms can be per-
ceived. The latter is un-
justifiable. 
If health is seen as phys-
ical and psychic wellbe-
ing, it can be understood 

that in the vast majority 
of cases, dentistry is of 
an intrinsically thera-
peutic nature, as it gives 
comfort and satisfaction 
to patients who have suf-
fered from some func-
tional or physical con-
dition that they found 
unpleasant and which 
affected their organism 
and self-esteem.
If one considers that in 
all its specializations, the 
core obligation of den-
tistry remains the same, 
based on its intrinsically 
therapeutic nature, then 
one can clearly perceive 
the existence of an obli-
gation of means. There-
fore, what is required is 
for dental surgeons to 
be duly qualified to car-
ry out their profession, 
and to act with skill, 
prudence and diligence 
before, during and after 
treatment and surgery, 
while ensuring that pa-
tients are garnered with 
all the information they 
require. 
An analysis of the Bra-
zilian Code of Ethics for 
Dentistry shows, with 
sufficient and incontest-
able clarity, that the re-
sponsibility of dentistry 
is the same across all its 
specializations and that 
there is no distinction in 
the code in question.
By its very nature, the 
professional act prac-
tised by dental surgeons, 
irrespective of their spe-
cialization, restricts the 
relationship with the 

WAML 2011 Issue 1 Back to Index

patient to an expecta-
tion of the best result 
achievable. However, as 
this is not an exact sci-
ence, there is always the 
likelihood of the result 
diverging from what 
was expected, even in 
the absence of any lack 
of skill, imprudence or 
negligence, because of 
exogenous and endog-
enous factors of every 
manner. In comprehend-
ing this, it is hoped that 
legal practitioners will 
cast off their outdated, 
preconceived ideas and 
accept that the law inter-
acts with the canons of 
dental science, thereby 
prevailing over the mis-
taken belief that the 
dental surgeon’s obliga-
tion can be expressed in 
terms of an outcome.
The view that should 
serve as a paradigm 
– for both material law 
and procedural law – is 
that whatever the den-
tal surgeon does, their 
responsibility must al-
ways be judged by the 
proof of guilt and not 
against a commitment 
to achieve a given out-
come. The repetition of 
a legal precedent cannot 
be accepted it if runs 
counter to the reality of 
the progress achieved 
in dental science and le-
gal science. 
What one hopes for 
at the interface of law 
and dentistry – both, it 
should be said, living 
sciences in a process of 
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systematic change – is 
that the practitioners of 
law will bow to the new 
technical, legal and sci-
entific understanding 
and absorb this modern 
source for the accumu-
lation of deeper knowl-
edge. 
André Nigre

On 19 January 2011 the 
European Parliament ap-
proved a draft directive 
on the application of pa-
tient rights in cross-bor-
der healthcare, codify-
ing extensive case law of 
the EU Court of Justice 
as regards transborder 
access to healthcare ser-
vices in the EU. 
 Use of medical servic-
es provided in another 
country than the one 
in which a patient is in-
sured may be a matter 
of necessity or choice. 
Health problems en-
countered while travel-
ling or medical tourism 
based on quality or price 
of medical services cre-
ate various legal implica-
tions. On the one hand, 
there are issues arising 
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Medicine Without 
Borders – new directive 
on the application of 
patient rights in cross-
border healthcare

Natalia Lojko

another EU country is 
certainly in line with this 
concept. On the other 
hand, since the very 
outset of the European 
Union, the healthcare 
system was treated (and 
expressly guaranteed in 
the founding treaty) as 
an area of exclusive com-
petence of the member 
states. Even now, in spite 
of extensive case law of 
the Court of Justice treat-
ing healthcare services 
– for the sake of freedom 
of movement  as, in prin-
ciple, any other services, 
one of the “constitution-
al” treaties of the EU 
- the Treaty on the Func-
tioning of the European 
Union (“TFEU”) - allows 
the EU only a limited 
competence in this area, 
the essence of which is 
for the EU to comple-
ment national policies, 
encourage cooperation 
among member states, 
adopt incentive mea-
sures – and this only in 
selected areas. Solely in 
limited and expressly 
enumerated fields is the 
EU empowered to take 
further reaching actions. 
As explicitly stated in the 
TFEU, the EU is obliged 
to respect the responsi-
bilities of the member 
states for the definition 
of their health policy and 
for the organization and 
delivery of health ser-
vices and medical care, 
including management 
of health services and al-
location of resources. 
 In spite of this strict 

principle, the European 
Court of Justice (now: 
the Court of Justice) has 
for a long time treated 
healthcare services as 
any other services fall-
ing under the scope of 
freedom of movement. 
The issue of particu-
lar importance was not 
necessarily whether pa-
tients can be treated in 
other states (usually this 
is the case, especially in 
private practices), but 
rather - whether the 
costs of such treatment 
should be covered by 
domestic healthcare in-
surance. Needless to say  
such costs can be par-
ticularly high in the case 
of healthcare services 
– and hence a refusal of 
reimbursement could, 
in practice, cause a most 
important hindrance to 
freedom of movement of 
healthcare services. 
The issue was not un-
controversial. It is worth-
while to point out that in 
the European Union, in 
principle, healthcare in-
surance is traditionally 
(and still - predominant-
ly) public, which means 
that healthcare does not 
operate according to 
market mechanisms (an 
issue reflected e.g. in no 
valuation of healthcare 
risks of a patient enter-
ing a scheme and no pos-
sibility of rejection based 
on such a risk) and at the 
same time  that health-
care spending has direct 
implications for the state 
budget. 

in the country of desti-
nation relating to access 
to medical care such as: 
whether a foreigner may 
be treated other than in 
urgent cases, whether 
he / she may be treated 
by both public and pri-
vate providers,whether 
he/she should wait in 
the same queue as na-
tionals, whether and how 
medical documentation 
should be transferred 
to patient’s country of 
origin etc. In addition, 
there may also be legal 
problems in the coun-
try of origin, such as 
the use of prescriptions 
issued in the country 
where the service was 
provided. One particular 
problem concerns cover-
age of medical services 
received abroad by the 
home country nation-
al healthcare system. 
While on the one hand 
a national healthcare in-
surer may be interested 
in reimbursing costs for 
treatment in low cost 
countries, it may not 
necessarily be as willing 
when it comes to high 
cost countries. Trying to 
avoid the gamble, nation-
al healthcare systems es-
tablish rules to deal with 
such issues upfront. 
 The European Union is 
premised on the idea of 
a common market with 
unfettered freedom of 
movement of goods, ser-
vices, workers and capi-
tal. Travelling in order 
to receive treatment in 
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 In its case law, the Court 
delineated conditions un-
der which patients from 
one member state may go 
to another member state 
and a national healthcare 
insurance may not deny 
reimbursement of costs 
incurred by a patient.  
Those conditions were 
later laid down in the EU 
legislation – which was 
then interpreted broadly 
(and “extended” to the 
benefit of a patient) by 
the Court. One could 
thus conclude that in 
the field of healthcare it 
is the EU legislator who 
constantly tries to “catch 
up” with the Court. 
Divergence of case law 
from regulation has led 
to a situation in which 
transborder healthcare 
is now regulated by two 
bodies of rules: a regu-
lation on coordination 
(first, regulation no. 
1408/71, now substi-
tuted by regulation no. 
883/2004) and case law 
based on freedom to pro-
vide services. 
The Court is much more 
generous for patients 
than EU legislators in 
terms of requirements 
which have to be met 
before a patient may go 
to another member state 
and, subsequently, ask 
for reimbursement from 
his national system. On 
the other hand, a system 
based on coordination 
is more beneficial to pa-
tients when it comes to 
reimbursement. 
Based on regulation 

(EC) No 883/2004 of the 
European Parliament 
and of the Council of 29 
April 2004 on the coordi-
nation of social security 
systems, patients may 
seek medical treatment 
in another EU member 
state and get reimburse-
ment from a national in-
surer where (i) a case is 
urgent (a matter of emer-
gency) or (ii) a patient 
received prior consent 
from a national insurer. 
If any of those conditions 
is met, a patient shall re-
ceive 100% reimburse-
ment (all costs he bore 
in another member state 
will be covered). Lack 
of consent will not be an 
obstacle to receive reim-
bursement if a treatment 
may not be provided to a 
patient in his / her coun-
try of origin in time “ac-
ceptable in the light of 
an objective medical as-
sessment”. 
The Court of Justice 
“extended” those situ-
ations – basing mostly 
on freedom to provide 
services (unsurprising 
considering the strict 
wording of the regula-
tion). Namely, the Court 
distinguished hospital 
and out-of-hospital (am-
bulatory) care. Only in 
the case of hospital care 
is a patient required to 
obtain prior consent of 
a national insurer. As 
regards out-of-hospital 
care, no prior consent 
is required – a patient 
from Poland may simply 
go to Germany and ask 

for reimbursement upon 
coming back. However, 
in such a case, reim-
bursement will not cover 
the entirety of costs, but 
only the amount which 
would be covered by a 
national insurer had a 
patient remained in his 
home country. The rest 
needs to be paid by a pa-
tient himself / herself. 
Therefore a system cre-
ated by the Court is 
partly more favourable 
to a patient than the one 
based on a regulation 
on coordination (when 
it comes to conditions 
for reimbursement), 
partly  less (as regards 
the scope of reimburse-
ment). 
Those two systems func-
tion separately and in 
parallel. 
A new legislative instru-
ment which has just 
been adopted by the Eu-
ropean Parliament – a  
directive on the applica-
tion of patient rights in 
cross-border healthcare 
– aims to codify the case 
law of the Court of Jus-
tice issued to date based 
on freedom to provide 
services. It will not 
change much as to the 
substance when it comes 
to possibility of receiving 
treatment abroad – the 
principles have already 
been provided by the 
Court. The very process 
of enactment and imple-
mentation will however 
without a doubt make 
this issue more widely 
known and may thus 

empower the patients. 
In addition, it shall pro-
vide a basis for recogni-
tion of prescriptions in 
the EU and provide a 
framework for coopera-
tion of national health-
care assessment bodies.  
Natalia Lojko

Ivandro Campos

Allocation of Health 
Care Resources in the 
UK - Ethical Dimension

            It seems to be 
uncontroversial that the 
British National Health 
Service (NHS) is unable 
to supply all the demand 
for health care services. 
The National Health Ser-
vice was created in order 
to provide consistent 
levels of care, available 
to all citizens according 
to their needs.  Since 
the beginning, however, 
the paucity of resources 
has been the biggest ob-
stacle to achieving the 
goals outlined above.
        This essay aims to 
discuss John McKie’s 
statement that ‘[we] … 
live in a society where 
we allow people to die 
when it costs too much 
to save them’.  Thus, our 
explanation will focus on 
the ethical dimension of 
healthcare resource al-
location. 
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resources allocation 
matters.
The Relevance  
of Needs
The problem about 
considering needs is to 
build a sort of hierarchy 
for them. It means that 
authorities should deter-
mine value judgements 
about what types of 
needs are more impor-
tant than others, such 
as: life-preserving or life-
enhancing needs. 
It is worth citing the ex-
ample of a patient suffer-
ing an immediate threat 
to life. Does this patient 
need the resources 
more than a patient who 
needs a hip operation 
to enhance his life? It is 
certainly a tough deci-
sion for the authorities 
to take.
Quality Adjusted Life 
Years (QALY)
QALY is a calculation de-
signed to determine the 
cost effectiveness of a 
proposed course of treat-
ment. It is also a ration-
ing strategy to maximize 
health gains. Accord-
ing to Jackson , QALY 
measures the amount 
and quality of extra-life 
provided by a particular 
treatment.
The QALY score will 
be the difference be-
tween two factors (life 
expectancy and quality 
of life) before and after 
treatment. A quality of 
life scale ranges from 
0 (death) to 1.0 (full 
health).
For example, let us 

consider that without 
treatment patient A is 
deemed to have 2 years 
of life left, and her qual-
ity of life is judged to be 
0.5. Then we should mul-
tiply life expectancy and 
quality of life score: 2 x 
0.5 = 1. So, before treat-
ment, her life contains 
1 QALY. Suppose treat-
ment Y would provide 
her with 6 years with a 
quality of life of 1.0: 6 x 
1= 6. Thus, post-treat-
ment, her life contains 
6 QALYs. The QALY 
value of treatment Y is 
therefore 5 (6 – 1=5). 
The next step is to calcu-
late the Cost per QALY. 
Let us suppose, for in-
stance, that treatment Y 
costs £10,000. Given that 
it provides 5 QALYs, the 
cost per QALY will be 
£2,000 (10,000 ÷ 5). 
There is a public insti-
tution named National 
Institute for Clinical Ex-
cellence (NICE), which 
was designed to estab-
lish uniform standards 
for health care provi-
sion and the QALY cal-
culation is its preferred 
tool to determine which 
treatments to fund and 
which patients to treat.
The principal opponent 
of the QALY calculation 
is the philosopher John 
Harris. In his article ‘It’s 
not NICE to Discrimi-
nate’, he comments on 
the proposal made by 
NICE to ban the provi-
sion of drugs for the pa-
tients suffering from de-

mentia on the grounds 
that such treatment 
would not be cost effec-
tive. He suggests that 
the true idea is that ‘the 
patients’ are not cost ef-
fective to society, not the 
drugs. 
Is it ethically justifiable 
to place a value on hu-
man life? The QALY 
system seems to clearly 
discriminate against the 
very ill people and also 
the elderly ones.
On response to Harris’ 
article, some represen-
tatives of NICE soon 
provided counter argu-
ments. Claxton and Cu-
lyer commented that 
NICE very carefully anal-
yses the interventions 
undertaken or not in the 
NHS.  They argue that 
NICE carries out a con-
sultation process with 
all stakeholders with the 
purpose of identifying 
investment priorities. 
They also advocate that 
a decision to allocate a fi-
nite amount of resources 
to one patient or to one 
class of patients is made 
if that course of action 
will provide the greatest 
value for money. NICE 
is not concerned with 
the identity of those who 
benefit or lose out as a 
result of its decisions. 
Thus, it will be incidental 
if some decisions prove 
disadvantageous for the 
elderly or chronically ill 
people, for instance.
Equality
Amy Gutmann argues 
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It was part of the con-
ventional wisdom that 
providing the whole 
population with free and 
comprehensive health 
care would improve 
the quality of citizens’ 
health, and as a result, 
the demand for health 
care services would 
gradually decrease. This 
assumption has, how-
ever, proved to be false.        
In recent years, govern-
ments in the UK have 
increased spending on 
health at above the rate 
of inflation, but the NHS 
continues to face finan-
cial difficulties.
In the debates about the 
allocation of healthcare 
resources, the principle 
of justice is often men-
tioned. Since there are 
not enough resources 
available to offer every-
one the quality of care 
they would desire, how 
do we determine who to 
treat?
There are three ap-
proaches that try to 
solve this complex issue. 
The first one would give 
priority to those patients 
with the greatest need. 
The second one is a mer-
it approach: the greater 
the citizen’s contribution 
to society, the greater 
priority he would have 
in accessing available 
resources (QALY calcu-
lation is a good example 
as demonstrated below). 
And the third approach 
would consider the basis 
of equality to deal with 
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that equality of access 
means that everyone 
with an equivalent health 
need should have equiv-
alent access to the avail-
able resources. 
        This approach, how-
ever, begs a complicated 
question (as pointed out 
by Jackson) “Is an alco-
holic who needs a liver 
transplant ‘like’ a non-
drinker with a history 
of liver disease who has 
a similarly urgent need 
for a transplant, or does 
the patient’s alcoholism 
turn them into ‘unlike’ 
cases?”  
In conclusion, we shall 
argue that John Mckie’s 
statement was brutally 
honest and true. Regard-
ing this issue, we agree 
with Professor Emily 
Jackson’s opinion, as fol-
lows: “One thing is cer-
tain: there will never be 
sufficient funds devoted 
to the NHS to eliminate 
the need to make tough 
choices about the alloca-
tion of scarce resources. 
The important ques-
tions are therefore not 
whether to ration treat-
ment within the NHS, 
but how to do this in 
the fairest way and who 
should be charged with 
making these difficult 
decisions.” 
Ivandro Campos

Mental illness is a tran-
sient or permanent 
disorder affecting the 
functioning of the brain 
mechanism within the 
individual. Disturbances 
or irregularities may be 
caused by various brain 
diseases such as syphi-
lis, acute infections; 
traumatic psychosis; or 
intoxication of psycho-
tropic substances. Other 
noteworthy brain dys-
functions also include 
schizophrenia, neurosis 
and manic depression 
(among others).
Contributors to changes 
in human behavior also 
include: (i) organic dis-
orders such as the physi-
ological alteration of the 
brain (ex. a smaller fron-
tal cortex) which com-
monly occurs among 
schizophrenia patients; 
(ii) genetic - certain 
genes induce patients 
to seek for new emo-
tions (ex. drug addicts) 
and characteristics that 
also lead to depression, 
hostility, impulsivity and 
anxiety (ex. syndromes 
caused by mutations of 
chromosomes 11, 17, 18, 
22).
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Washington Fonseca

Mentally Ill Patients  
and the Autonomy  
of the Will

Patients under regular 
medical care may pos-
sess a deviated will when 
submitted to drugs that 
alter physical-chemical-
psychic components of 
their bodies. Medical 
drugs may also be a fac-
tor which transform dis-
cernment and emotions. 
In some extreme cases, 
the perception of reality 
and personality can be 
transformed.
Among the legal con-
sequences, mentally ill 
patients are unable to 
carry out normal acts of 
civil life, and thus lead 
us to the major topic of 
discussion of this article: 
the influence on the au-
tonomy of the will of pa-
tients who are inserted 
in this context. Would a 
mentally ill patient carry 
the proper autonomy of 
the will and/or sufficient 
capacity in order to make 
coherent decisions?
The answer is based 
solely by the objective 
analysis of the patient 
performed by health pro-
fessionals (psychologists 
and psychiatrists) cou-
pled with the proper use 
of scientific techniques. 
The patient’s opinion 
of reality, possession of 
skills and understanding 
of self-determination are 
the key elements of mea-
surement based on their 
judgment and on a deci-
sion making process.
The conclusion will de-
pend on the health of 
each patient in order 

to provide a value-judg-
ment. This information 
will facilitate healthcare 
professionals in the 
process of assessing 
whether the patient will 
be restricted (or not) to 
practice the norms of 
civil life (including acts 
directly related to the 
autonomy of his/her 
will). The inherent mad-
ness does not necessar-
ily deprive the person of 
a judgment / decision 
making process. How-
ever,  the level of alien-
ation shall be observed  
in each case. Situations 
that do not allow patients 
to distinguish reality 
from fantasy, falsity from 
truth, and other issues 
affecting their cognitive 
capacity are elements 
that may not be rejected 
in order to respect or 
regard that person as a 
human being. Provid-
ing this type of patient 
freedom and dignity are 
situations that cannot be 
excluded under any cir-
cumstance.
The Brazilian legal sys-
tem, not only in its con-
stitutional field, but also 
in the infra-constitu-
tional field offers a level 
protection to patients 
with mental disorders. 
Examples of legislation 
in this realm can be seen 
in the Civil Code, Law nr. 
10.216/01 and Law nr. 
10.708/03. These rights 
are intended to ensure 
humanity and respect. 
Furthermore, benefits 
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such as (i) the mainte-
nance of their health, 
(ii) recovery, (iii) social 
rehabilitation, (iv) pro-
tection from any form 
of abuse, (v) right to the 
presence of a physician, 
(vi) guarantee of hospi-
talization, (vii) informa-
tion about their disease, 
(viii)and assistance for 
rehabilitation (ix) among 
many others may be ob-
served.
However, when the need 
for involuntary treatment 
or opposing manifesta-
tion of his/her will, two 
important criteria con-
verge into the treatment 
of patients´ afflicted with 
mental illness: Ethics 
and Legality. The hospi-
talization of this person 
should occur, for exam-
ple, when extra-hospital 
resources are insuffi-
cient, without discredit 
to his/her reintegration 
into society. Behavioral 
symptoms such as lev-
els of danger, unpredict-
ability or curability are 
all factors that shall be 
observed. Involuntary 
hospitalization seeks to 
avoid possible crises, 
abuses of the mentally ill 
and also prevent the pa-
tient from possible over-
sights or omissions.
Respect for human dig-
nity (exalted in the Uni-
versal Declaration of Hu-
man Rights of 1948 and, 
also, a principle widely 
observed in Western 
legal systems in demo-
cratic countries) is note-
worthy.
The forced isolation and 

its legal consequences 
should be focused to-
wards the recovery of 
the patient or for protec-
tion of collective interac-
tion (protection of public 
order; “prone to suicidal 
patients” or absence of 
conditions “for taking 
care of ones self”). Even 
the treatment of invol-
untary isolation may be 
bounded by the state 
due to the parens patriae 
prerogative.
Still, the autonomy of the 
will should be observed 
and praised upon the 
patient’s dignity. If the 
patient´s dignity is disre-
garded, changes in their 
social behavior may be 
perceived. In the further 
pursuit of patient dignity, 
isolation must be submit-
ted to rigorous planning 
as should all medical 
services, health care, oc-
cupational therapy and 
recreation.
External control of these 
treatments is fundamen-
tal. Supervision by (i) 
non-governmental bod-
ies and (ii) prosecutors 
is needed. Periodically, 
patients with mental dis-
eases should have their 
cases reviewed by a team 
of qualified professionals 
in order to implement a 
possible reintegration of 
the individual into soci-
ety. Failure to assess the 
condition of the patient´s 
treatment (especially 
when there is a lack of 
willingness to the treat-
ment and deprivation of 
freedom) may cause ir-
reversible damage to the 

patient. To this end, tests 
should be highlighted 
and should be obligato-
rily used. The mentally 
ill, in the course of their 
treatment, need to be in-
terviewed.
Treatments that seek 
to overwhelm the pa-
tient are unacceptable. 
Even bereft of his/her 
expressedwill, the treat-
ment should always have 
an objective to seek and 
overcome the patients 
difficulties. The treat-
ment should also pursue 
the welfare and emotion-
al growth of the patient 
(emotion - a human feel-
ing that does not depend 
on the autonomy / dis-
cernment of the patient). 
The search for balance 
in the subject matter 
regarding the patient´s 
duty of care, patient´s 
freedom, patient´s happi-
ness and patient´s emo-
tions are all challenges 
to be resolved on a case 
by case basis with em-
phasis laying heavily on 
the respect for human 
dignity.
In sum, we conclude 
that the treatment pro-
vided to the patient is a 
determining factor for 
the preservation of the 
patient’s welfare. This 
“welfare” factor is linked 
to patient clinical evolu-
tion as it also is directly 
linked to the preserva-
tion and / or expansion 
of their power of discern-
ment and self-determina-
tion.
Washington Fonseca
Attorney-at-law 

In this section, we would 
like to present two 
unique educational ini-
tiatives that take place in 
Israel, involving experts 
of different fields, collab-
orating in an educational 
endevour to promote 
ethics based thinking 
and decision making 
among professionals and 
students:
1.  The Forum for Health, 
Ethics and Law  - “Legal 
Clinics” for students of 
the Zefat College School 
of Law conducted in col-
laboration with The Ziv 
Medical Center in Zefat; 
2. Program of Medical 
Humanities -  for Medical 
School students at the 
Hebrew University-Ha-
dassah Medical Center, 
conducted in collabora-
tion with experts from 
the International Center 
for Health, Law and Eth-
ics, Haifa University.
1. The Forum for Health, 

Oren Asman, LLM 
Calin Shapira, MD
Noga Ben Sasson

Dorit Shaham, MD

Special 
Educational 
Projects for Law 
and Medical 
Students in Israel 
– 
Promoting 
Interdisciplinary 
Interactions to Widen 
the Ethical Perspective 
and Interprofessional 
Collaboration and 
Education
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Ethics and Law (Legal 
Clinics), Directed by 
Adv. Oren Asman from 
the Zefat Academic Col-
lege School of Law, to-
gether with Dr. Calin 
Shapira, Deputy director 
of  the Ziv Medical Cen-
ter and Mrs. Noga Ben 
Sasson, Director of the 
Ziv Special School and 
a member of the Hospi-
tal’s ethics committee, 
was formed in 2010 as a 
pilot project, aiming to 
promote ethical based 
thinking related to the 
clinical setting among 
health care profession-
als, law students and ju-
rists. 
During their 3rd year of 
Law school, a selected 
group of students take 
part in the course “Legal 
Clinics”.  The students 
meet at the hospital with 
health care profession-
als, exposing them to 
the dilemmas and un-
certainties that hospi-
tal staff face daily. The 
Professionals present 
real life cases post-facto 
and share the emotional 
burden that relates to 
the medical, ethical and 
medico-legal issues in-
volved. 
These presentations 
are combined with a 
lively deliberation which 
seems to provide all the 
participants with a wider 
understanding of the 
complexity of medical 
law and medical ethics, 
illustrating how laws 
and codes can at times 
supply insufficient or un-
clear “solutions” to vari-

ous conflicts and dilem-
mas.
This year, the following 
topics are covered: So-
cial Services; Child and 
adolescent psychiatry; 
Patients near death; In 
house hospice (outside 
the hospital); Child de-
velopment; Adult Psy-
chiatry; gynecology 
and obstetrics; Hospital 
management, and ethics 
committees.
The project is also in-
tended to increase the 
overall interest in ethics 
among the hospital staff. 
Most of the presenters 
are senior professionals 
from different depart-
ments. The syllabus was 
constructed in coopera-
tion with the hospital 
management which en-
courages this project 
and takes an active part 
in the meetings and the 
discussions. 
For pedagogical reasons, 
each meeting is followed 
by a short feedback by 
the students and the pre-
senters, in order to con-
sider future revisions to 
the program. 
Evaluation (grading) 
of the students in this 
project will be based on 
a written assignment. 
Each student will write a 
paper about an ethical or 
medico-legal issue, bas-
ing it also on a personal 
interview with one of the 
professionals taking part 
in the project. 
This aim of this aca-
demic assignment, su-
pervised by the program 
directors, is to  engage 

both the Law students 
and the health care pro-
fessionals in a collabora-
tive work, promoting a 
shared discussion and 
hopefully extending the 
spectrum of ethical and 
legal thinking of both 
jurists and health care 
professionals.  
2. The Program on Med-
ical Humanities
Medical Humanities is 
an integrated, interdis-
ciplinary approach to 
recording and interpret-
ing human experiences 
of illness, disability, and 
medical intervention, en-
compassing fields within 
the arts, humanities, 
and social sciences. Dr. 
Dorith Shaham of the 
Hebrew University – Ha-
dassah Medical School 
established in 1997 a 
Medical Humanities pro-
gram addressing three 
main concepts: (1) mor-
al reasoning and ethical 
considerations, (2) pro-
fessionalism, and (3) the 
social and cultural con-
text of medicine, each 
of which is revisited dur-
ing the entire six years 
of medical studies, each 
time on a higher level, 
according to the concept 
of a “spiral curriculum”. 
The courses—encom-
passing topics applicable 
to medicine in general 
as well as subjects of 
special significance to 
physicians in Israel—are 
taught in a combination 
of frontal lectures, small 
group discussions, and 
early clinical exposure, 
where students in their 

first year visit medical 
wards and interview pa-
tients.
The course on Medicine 
and Law, directed by 
Adv. Naama Wietchner, 
is taught in the third year 
and introduces the basic 
concepts of legal thought 
and the structure of the 
legal system in Israel, 
and then concentrates 
on the legal domains 
that have a direct bear-
ing on medical practice, 
including patient rights 
and the dying patient. 
It is intended to provide 
students with practical 
legal tools to deal with 
ethical and legal di-
lemmas. The course is 
taught as a combination 
of lectures and small 
groups of about 20 stu-
dents, each of which is 
moderated by a lawyer/
ethicist together with a 
physician, who provides 
examples from his/her 
own clinical experience.   
We found these meet-
ings to be quite thought 
provoking, not only to 
the students, but also to 
the physicians and the 
legal and ethical experts. 
It provided a unique op-
portunity to challenge 
the existing interpreta-
tions and understating 
of ethical-legal dilemmas 
for both the profession-
als and the students tak-
ing part in this program. 
These 2 educational 
projects strive to widen 
the horizons of students 
engaging in health relat-
ed matters, by exposing 
them to the work and 
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ways of thinking of pro-
fessionals of fields other 
than their future field 
of work. Law students 
meet health care profes-
sionals and learn about 
“their way of thinking”. 
Medical students meet 
ethicists, lawyers, and 
professionals of various 
humanistic fields and 
learn about “their way 
of thinking”. To some 
extent, these project are 
a part of the global at-
tempt, supported by the 
WHO, to promote inter-
professional Collabora-
tion and Education (See 
:”Interprofessional Col-
laboration and Educa-
tion in Health Care – An 
Ongoing Project” WAML 
Newsletter Volume 2 Is-
sue 2 (2010)).
Adv. Oren Asman      
Corresponding author 
orenasman@gmail.com

World Association for 
Medical Law
Secretary General’s 
Report

Prof. Roy Beran,  
WAML Secretary General 

This is my first Secre-
tary-General’s report 
for 2011 and it is salient 
to note that the special 
editor for this issue of 
the newsletter is Pro-
fessor Dantas, who is a 
member of the Board 
of Governors and a Vice 
President of the World 
Association for Medical 
Law (WAML) and is the 
President of the Organis-
ing Committee for the 
next World Congress of 
Medical Law (WCML) 
to be held in Brazil, in 
2012.  Professor Dantas 
is a most valuable mem-
ber of the WAML and a 
great ambassador for 
our principles and prac-
tices within health law, 
legal medicine and bio-
ethics.
In the past, the year 
between the biennial 
WCMLs, , has been a 
very quiet time for the 
WAML. This is not the 
case in 2011.  Already 
members of the Execu-
tive Committee and the 
Board of Governors 
have accepted invita-
tions to represent the 
WAML at a number of 

co-badged meetings in 
places such as Kiev, in 
the Ukraine, and in Por-
tugal.   Professor Nogu-
chi, our President, held 
a meeting in conjunction 
with the American Col-
lege of Legal Medicine 
to espouse the virtues of 
the WAML. This allows a 
new level of cross-fertili-
sation between similar 
organisations and the 
WAML that highlights 
both the similarity and 
the diversity of the vari-
ous opinions that are 
held amongst otherwise 
like-minded people.  The 
WAML is keen to ensure 
that we support organi-
sations and meetings 
which underwrite simi-
lar values to those held 
by the WAML and espe-
cially those organised by 
affiliated bodies.
Over the last few 
months, I have been in 
contact with leaders in 
our fields of legal medi-
cine, encompassing 
both legal and forensic 
medicine, health law and 
bioethics on an almost 
daily basis.   It is very 
encouraging to see the 
enthusiasm and breadth 
of interest that is preva-
lent amongst colleagues 
around the world and it 
is our sincere belief that 
the WAML has the ca-
pacity to draw together 
such world leaders.
We have invited organi-
sations, from around 
the globe, to become af-
filiated members of the 
WAML.  To ensure that 
they can fully experience 

the rich experience that 
the WAML has to offer, it 
was decided, in Zagreb, 
to have a two-year mora-
torium on the collecting 
of organisational fees for 
affiliated associations.  
Despite the removal of 
the need to pay such 
membership dues, these 
organisations still will be 
given the opportunity to 
nominate a representa-
tive to participate in the 
Council of Presidents, 
thereby joining other 
such representatives 
under the global WAML 
umbrella to share ideas, 
experiences and to both 
gain and give advice.   As 
part of the service pro-
vided by the WAML, to 
assist these affiliated or-
ganisations, the WAML 
has agreed to publicise 
meetings within the 
newsletter and to offer 
a process of cross-fer-
tilisation that benefits 
all concerned. This is 
of special benefit to our 
membership as it high-
lights meetings around 
the world that may be 
of interest and it offers 
the service of a notice-
board to allow further 
education.  It also pro-
vides greater access to 
the expertise within the 
WAML.
I can advise that our 
membership is growing, 
our services are expand-
ing, we are constantly on 
the lookout for new ways 
to enhance and enrich 
that which we offer our 
members and we wel-
come any suggestions 

Do You Have an 
Idea, Comment, or 

Suggestion?

Or You Would Like to 
Submitt Your Article 
for Future Issues? 

Please contact
Denise McNally 
mcnallyd@cvalley.net
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that you, our readers, 
may offer.  I take this be-
lated opportunity to wish 
all of you a very success-
ful 2011 and to encour-
age each of you to be-
come more active within 
the WAML.  Should 
you wish to contribute 
more, you may contact 
our administrative of-
ficer, Ms Denise Mc-
Nally, at e-mail address 
<mcnallyd@cvalley.net>.  
The aim of the Execu-
tive Committee and the 
Board of Governors is 
to enhance the inclusive 
nature of the WAML, for 
which we need the sup-
port and engagement of 
all of our members.
Roy G. Beran 
Secretary General of the World 
Association for Medical Law

The 18th World Congress 
on Medical Law

Ksenija TurkoviĆ

The World Association 
for Medical Law entrust-
ed the Faculty of Law in 
the University of Zagreb 
and the Association for 
Patients’ Rights with 
the organization of the 
18th World Congress on 
Medical Law  and thus 
recognized their efforts 
for the development of 
medical law at home and 
abroad. The Congress 
was held from the 8th to 

12th August 2010 and in-
cluded 400 participants 
from 57 countries from 
all continents.  They de-
bated medicine, law and 
ethics from the perspec-
tive of human rights and 
the further development 
of medical law. Besides 
the Faculty of Law (Uni-
versity of Zagreb), the 
World Association of 
Medical Law (: WAML) 
and the Croatian As-
sociation for Patients’ 
Rights,  contributions 
were given  to the orga-
nization of the Congress  
by the Medical School 
(University of Zagreb), 
the Croatian Ministry 
of Justice and Croatian 
Ministry of Health and 
Social Welfare. The Za-
greb Congress was held 
under the auspices of the 
Croatian President, Ivo 
Josipovic, Ph.D., with the 
wholehearted support of 
the City of Zagreb.
WAML was founded 
through the initiative 
of the Belgian profes-
sor, Raphaël Dierkens, 
in 1967, at the Univer-
sity of Ghent, when the 
first Congress was held. 
At the time of its found-
ing, the main objectives 
of the Association were: 
stimulation of research 
and discussion on issues 
related to medical law; 
finding possible solu-
tions in a manner consis-
tent with human rights; 
promotion of the study 
of consequences of new 
developments in medi-
cine and allied sciences; 
detection and response 

to questions concerning 
the issue of health rights 
of the individual; and 
providing professional 
and scientific impact on 
the international level 
on the basis of choice of 
professional leadership 
that will advocate for the 
development of medical 
law and related areas. To 
achieve these objectives, 
the Association assumed 
the task of organizing 
the World Congresses 
on Medical Law every 
third year and, since 
1994, every second year.  
The objectives of the As-
sociation have expanded 
since its founding but 
it still strives towards 
achieving the health 
rights of individuals to 
the fullest extent. Nowa-
days, the goal of the As-
sociation is to encourage 
the study, and to discuss, 
issues pertaining to 
health law, legal and fo-
rensic medicine and eth-
ics and their solutions in 
a way that is beneficial 
to humanity and human 
rights. The WAML aim 
is to promote the study 
of the legal, ethical and 
moral dilemmas brought 
about by rapid develop-
ment  in medicine and 
health care. 
In the past ten years, the 
number of scientists and 
experts in the field of 
health and medical law 
in Croatia has increased 
significantly. The num-
ber of elective courses 
covering specific areas 
of health law has also 
been growing. In April 

2009, the UNESCO 
Chair in Bioethics Unit 
and Law was established 
at the Faculty of Law in 
Zagreb whose holder 
is Ksenija Turkovic, 
Ph.D. The first manual 
to be used in teaching 
was published as well.  
Besides the optional 
subject «Medicine and 
Law», which Zvonimir 
Separovic, Ph.D. first be-
gan teaching at the Fac-
ulty of Law in Zagreb, 
the subject «Bioethics 
and Human Rights»,  a 
course in English, will 
start in the academic 
year 2011/2012. The 
holders of the subjects 
are Ksenija Turkovic, 
Ph.D. along with  teach-
ing assistents Suncana 
Roksandic Vidlicka and 
Aleksandar Marsavelski. 
In addition,   a Masters 
degree in medical law 
was established at the 
Faculty of Law, Univer-
sity of Split. The first 
generation of students 
enrolled in the academic 
year 2008/2009. Current-
ly the course for students 
of the second generation 
is being held. In practice, 
Medical Law appears 
through a system of laws 
that regulates health 
care - medical, dental, 
pharmaceutical, medical 
biochemistry, nursing, 
physiotherapy and mid-
wifery activity and other 
health activities, as well 
as  laws on the provi-
sion of health care and 
health care organization. 
Representatives of these 
professions participated 
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in this year’s congress 
in Croatia  and are  the 
leading professors and 
scientists who deal with 
medical and health law.
The18th World Con-
gress on Medical Law 
was opened by the Croa-
tian president Ivo Josipo-
vic, Ph.D. in  the Crystal 
Hall of the Westin Hotel. 
The participants were 
also welcomed by Milan 
Bandic, the Mayor of 
Zagreb, Dr. Ante Zvoni-
mir Golem, Secretary of 
State for Health in the 
Ministry of Health and 
Social Welfare, Zoran 
Piculjan, MA, State Sec-
retary in the Ministry 
of Justice; Josip Kregar, 
Ph.D., the President of 
the Congress, Zeljko Po-
tocnjak, Ph.D., the Dean 
of the Faculty of Law in 
Zagreb , Nada Cikes, 
Ph.D., on behalf of the 
Dean of the Faculty of 
Medicine in Zagreb, Pro-
fessor Amnon Carmi, the 
President of the WAML, 
Dr, Dula Rusinovic Su-
nara, MA, Vice Presi-
dent of the WAML; and 
Ksenija Turkovic, Ph.D., 
the President of the Sci-
entific Committee of the 
Congress. 
At the opening ceremo-
ny, Professor Separov-
ic received a  WAML 
award for the outstand-
ing contribution to the 
development of medi-
cal law at  the interna-
tional level. Professor 
Separovic founded the 
subject of medicine and 
law at the Law Faculty in 
Zagreb and he has been 

an active participant in 
international congresses 
of medical law at the out-
set.
436 authors from around 
the world applied for 
presentation at the Con-
gress, 400 papers were 
published in the Book of 
Proceedings (CD format 
) and their summaries 
were published in the 
Book of Abstracts . Each 
session or workshop 
had two leaders, in most 
cases, one Croatian and 
one from abroad. Fifty 
student volunteers from 
the Faculty of Law and 
the Faculty of Medicine 
also played a significant 
role and contributed to 
the high quality and the 
pleasant atmosphere at 
the Congress . Along 
with research, the Con-
gress  offered a rich so-
cial program for partici-
pants, which included an 
introduction to Croatian 
culture and customs. 
Mayor Milan Bandic 
hosted a reception in the 
Palace of Dverce.
Discussions taking place 
in the Congress were 
not only of great impor-
tance for scientists and 
medical experts in law 
but also a boost for the 
further development of 
medical and health law 
in the Republic of Croa-
tia. Since one of the main 
themes of the Congress 
was the organization of 
health systems in Eu-
rope and the world, the 
meeting was also im-
portant for institutions 
of the health system in 

Croatia. The main idea 
of the Zagreb Congress 
was health as a human 
right. Topics covered at 
the Congress were very 
diverse and their access 
to treatment was  inter-
disciplinary. 
Papers were presented 
at the plenary sessions 
(lectures in a large hall 
with simultaneous trans-
lation into four foreign 
languages), lectures and 
workshops (workshops) 
. The workshop «Health 
and asylum seekers - un-
registered migrants in 
Europe» was organized 
in cooperation with the 
European Association 
for Health Law, and a 
session on mental health 
with the World Psychia-
try Association.
At the 18th World Con-
gress on Medical Law, 
WAML celebrated the 
30th Anniversary of the 
Journal of Law & Medi-
cine in the Aula of the 
University of Zagreb. Dr. 
Mohammed Wattad, Ze-
fat Academic College in 
Israel,  was elected to be 
the new Editor-in-Chief.
The presentation of the 
guide of Open Society 
Institute, New York, 
was held as well. It was 
named «Advancing Hu-
man Rights in Patient 
Care, a Guide to  Tran-
sitional Law in Seven 
Countries». 
During the Congress, 
numerous meetings of 
the delegations  were 
conducted.  The Israeli 
delegation was invited to 
attend a meeting of law-

yers, doctors and nurses 
with representatives of 
Croatian doctors , law-
yers (led by attorney Jo-
sip Madaric) and nurses 
(Ljiljana Lujanec, the le-
gal advisor of the Croa-
tian Chamber of Nurses 
and Katarina Dugina, 
President of the Zagreb 
branch of the Croatian 
Chamber of Nurses). 
The meeting was also 
attended by representa-
tives of the Association 
of Lawyers in  Croatian 
health care (Snjezana 
Cerjan, the President, 
Davor Augustin, the Sec-
retary, and attorney Pe-
ter Letica).
A  student competion 
was also held at  the 
Congress. Twenty stu-
dents from this country 
and abroad, presented 
their papers before the 
jury composed of Anne 
Marie Duguet, Ph.D., 
Iris Golder Lang, PhD., 
Oren Asman and student 
representative Sergej Vu-
kobratovic. At the end of 
the competition, the jury 
awarded three prizes for 
individual student work 
and one award for group 
student work,  consist-
ing of a diploma, a  cash 
prize, and one-week and 
two-week scholarships 
to any of the seminars, 
which will be held at 
the Centre for Advanced 
Studies (CaaS) in Du-
brovnik and the Asso-
ciation de Recherche et 
de Formation en Droit 
Médical in Toulouse. 
A Law student at the 
University of Toulouse, 
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Ireh Otihbor Iyioha, won  
first place for her work, 
«Public Health, Cultural 
Norms and  Criminal 
Law: An Inconvenient 
Union?». Second place 
went to a  student of the 
Faculty of Philosophy 
in Zagreb, Vjera Dujic, 
for her work, «Indica-
tors that Affect in Vitro 
Fertization in Croatia», 
and  third place went to 
Helena Peterkova from 
Charles University in 
Prague for her work, 
«Withholding and With-
drawal of Medical Treat-
ment - Czech Medical 
Law at the  Crossroads». 
Fourth place went to the 
best group composed of 
students of the Faculty 
of Law in Zagreb: Neva 
Lukin, Andrea Ostric 
and Vedrana Ravlic,  for 
their work, «Counterfeit-
ing of Medicines».
The organizers of the 
Congress dedicated 
special attention to the 
closing plenary session 
at which the following 
spoke: Henriette Roscam 
Abbing, Ph.D., Faculty of 
Law, University of Utre-
cht, Herman Nys, Ph.D., 
Leuven University, Pro-
fessor Amnon Carmi, 
until recently President 
of the WAML, and Kseni-
ja Turkovic, Ph.D. The 
theme of the session was 
«Building and maintain-
ing  a health care sys-
tem that protects human 
rights» (Building and 
Maintaining A Human 
Rights Friendly Health 
System). The aim of the 
session was to discuss 

the necessary conditions 
for effective protection 
of human rights in the 
health care system.
The Zagreb Congress 
will also be remembered 
for electing a new Presi-
dent of the WAMLL.  
Professor Thomas No-
guchi succeeded Prof. 
Amnon Carmi.  Profes-
sor Noguchi is a promi-
nent forensic expert and 
teaches at the University 
of Southern California 
(USC) and has served 
as Chief Medical Exam-
iner-Coroner, County 
of Los Angeles.  As the 
new President of the 
WAML, Prof. Noguchi 
was the last speaker at 
the Congress and spoke 
in his presentation about 
the Past and Future of 
WAML that stated in the 
coming years he plans to 
put more emphasis on 
educational programs in 
medical law.
At the closing ceremo-
ny, the Brazilian del-
egation announced the 
19th World Congress on 
Medical Law, which will 
be held from 9th to 13th 
August 2012 in the city 
of Maceió. At the meet-
ing of the Board of Gov-
erners of the WAML in 
Zagreb it was decided by 
vote  that the 20thWorld 
Congress on Medical 
Law will be  hosted by 
Indonesia.
The Congress was an 
excellent opportunity for 
professional and scientif-
ic training, the sharing of 
knowledge, experiences 
and opinions on a global 

level for all the partici-
pants and it opened the 
way for new research, as 
well as more and more in-
tensive international co-
operation. We can safely 
say that the participants 
of the Zagreb Congress 
can optimistically  antici-
pate the next World Con-

gress on Medical Law 
and, in the meantime, 
transfer knowledge and 
apply it in their home 
countries.
References for this ar-
ticle are available from 
the authors.
Ksenija TurkoviĆ

!

!

FUTURE MEETINGS 
Of Affiliated National Associations and 

Collaborating Organizations

Legal Medicine and Medical Ethics Addis Ababa 
University Faculty of Medicine Auditorium Black 
Lion (Tikur Anbessa) Hospital Ethiopia
March 24-26, 2011 
Contact:  James C. Johnston, M.D., J.D., Professor of Neurology
Email:  johnstonMDJD@aol.com

Transplantology:  Legal and Ethical Aspects 
April 6, 2011
Azerbaijan
Contact:  Dr. Vugar Mammadov
Email:  vumammadov@yahoo.com

Global Perspectives of Ethical  
Issues in Health System
May 2-6, 2011
Azerbaijan
Contact:  Dr. Vugar Mammadov 
Email:  vumammadov@yahoo.com

Celebration – Reception
The 30th Anniversary Publication of the  

International Journal of Medicine and Law
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Vth All-Ukrainian (IVth International) Research 
and Practice Conference in Medical Law:  “Medical 
Law of Ukraine: Legislative Provision in the Sphere 
of Health Care (Genesis, International Standards, 
Development and Improvement Trends)”
May 19 – 21, 2011  
Odessa, Ukraine
Contact:  Iryna Senyuta prlawlab@ukr.net 
Chairman of Organizing Committee, President ANO  
“Foundation of Medical Law and Bioethics of Ukraine” 
Website:  www.medicallaw.org.ua

UNESCO Chair in Bioethics
The National/International Meeting  
of the Chair will be held in Singapore
May 22-30, 2011
Contact:  Professor Amnon Carmi
Email:  amnoncarmi@gmail.com
Website:  www.bioethicsconference2011.com

National Association of Medical Examiners 45th 
Anniversary Meeting “Controversies in Forensic 
Pathology”Cruise to Juneau, Sitka, Ketchikan, 
Hubbard Glacier and British Columbia
August 6 – 13, 2011
Contact: Denise McNally
Email:  name@thename.org
Website:  www.thename.org

International Association of Forensic Sciences
September 12 – 17, 2011
Madeira, Portugal 
Contact:  Duarte Nuno Vieira
Email:  dnvieira@inml.mj.pt
Website:  www.iafs2011.mj.pt

International Symposium on Advances in Legal 
Medicine (8th ISALM) Combined with the 90th 
Annual Conference German Society of Legal 
Medicine.
September – October 1, 2011. 
Frankfurt am Main, Germany 
Email: isalm2011(at)conventus.de
Website: http://isalm2011.de

Health Care Rationing Conference 
December 9 – 10, 2010
Rotterdam, The Netherlands
Contact:  Roos van Bemmel 
Website:  www.erasmusobservatoryonhealthlaw.nl

International Center for Health,  
Law and Ethics
December 19-20, 2011
Har Hacarmel Hotel, Haifa
Contact:  Professor Amnon Carmi 
Email:  amnoncarmi@gmail.com 
            ichle@lawmail.haifa.ac.il

August 9 -13, 2012

WAML
Brazil

http://www.facebook.
com/thewaml

http://twitter.com/
THEWAML

www.medicallaw.org.ua
www.bioethicsconference2011.com
www.thename.org
http://www.iafs2011.mj.pt/
http://www.conventus.de/isalm2011/
www.erasmusobservatoryonhealthlaw.nl
http://www.2012wcml.com/
http://www.2012wcml.com/
http://www.2012wcml.com/
http://www.2012wcml.com/
http://www.facebook.com/thewaml
http://twitter.com/THEWAML
www.2012wcml.com 
http://twitter.com/THEWAML
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The European Convention 
on Human Rights and Bio-
medicine came into force 
in 1999, almost twenty 
years after the Council of 
Europe first called for a 
pan-European convention 
on issues in bioethics to 
harmonize disparate na-
tional regulations.  The 
Bioethics Convention is 
the first such document to 
have binding force inter-
nationally, and is therefore 
of eminent importance, 
comparable to the Europe-
an Convention on Human 
Rights. 
The purpose of the Con-
vention is to protect the 
rights of all human be-
ings in a situation where 
biomedical technology is 
developing fast and where 
possibilities for miscon-
duct are also abundant. 
Science with its new com-
plexity and its profound 
effects on all spheres of 
human life can present ei-

ther a dark side or a bright 
side, depending on how it 
is used. The Convention 
contains common Euro-
pean standards for the 
protection of the human 
person in the context of 
biomedical sciences. It is 
expected to fill a lot of the 
legal vacuum that still sur-
rounds bioethics. 
Along with advances of 
biomedical research, 
there is a growing aware-
ness and recognition of 
patients’ rights. What to 
think about the ambiva-
lent nature of many such 
advances? Not everything 
that is now technically pos-
sible can be justified on 
ethical grounds but where 
to draw the line? For ex-
ample, as the science 
of genetics progresses, 
the protection of privacy 
takes on a new dimension. 
The genetic analysis of a 
simple tissue enables us 
to discover more and 
more about the biologi-
cal make-up of individu-
als and even of embryos, 
by providing information 
on both their current and 
future health. Protection 
of those unable to give in-
formed consent is another 
example. The treatment of 
mental illnesses has im-
proved considerably but 
there remains a special re-

sponsibility towards these 
vulnerable patients, as 
regards the choices to be 
made between protecting 
their mental health and re-
specting their autonomy. 
 The Convention’s starting 
point is that the interests 
of human beings must pre-
vail over the interests of 
science or society. It lays 
down a series of principles 
and prohibitions concern-
ing such issues as bioeth-
ics, medical research, con-
sent, rights to private life 
and information, equitable 
access to health care and 
professional standards. It 
deals with different set-
tings, such as emergency 
situations and clinical re-
search. Special attention 
is paid to the rights of per-
sons unable to consent. In 
summary, the content of 
the Convention is as fol-
lows:
All forms of discrimination 
based on the grounds of 
a person’s genetic make-
up are banned. Predictive 
genetic tests are allowed 
only for medical purpos-
es. The treaty allows ge-
netic engineering only for 
preventive, diagnostic or 
therapeutic reasons and 
only where it does not 
aim to change the genet-
ic make-up of a person’s 
descendants. The use of 

Binding rules for 
bioethics in Europe 

Terhi Hermanson 
WAML Guest Editor

Disclaimer
The articles presented in this 
newsletter express the views of 
the authors and do not neces-
sarily reflect the attitudes or 
opinions of the WAML

http://www.thewaml.com


WAML  2 WAML 2011 Issue 2Back to Index

techniques of medically as-
sisted procreation to help 
choose the sex of a child is 
prohibited, except where it 
would avoid a serious he-
reditary condition.
-The Convention sets out 
rules related to medical 
research by including de-
tailed and precise condi-
tions, especially for people 
who cannot give their con-
sent. The creation of hu-
man embryos for research 
purposes is prohibited.
-The Convention states 
the principle according to 
which a person has to give 
the necessary consent for 
treatment expressly and in 
advance, except in emer-
gencies. Such consent may 
be freely withdrawn at any 
time. The treatment of per-
sons unable to give their 
consent, such as children 
and people with mental ill-
nesses, may be carried out 
only if it could produce real 
and direct benefit to his or 
her health.
-All patients have a right 
to be informed about their 
health, including the re-
sults of predictive genetic 
tests. The patient’s right 
not to know is also recog-
nized.
- The removal of organs and 
other tissues which cannot 
be regenerated from peo-
ple who are not able to give 
consent is prohibited. The 
only exception is, under 
certain conditions, for re-
generative tissue (especial-
ly bone marrow) between 
siblings.
-The importance of pro-
moting a public debate 
and consultation on these 
questions is recognized. 
The only restrictions are 

those prescribed by law 
and which are necessary in 
a democratic society in the 
interest of public safety, for 
the prevention of crime, 
for the protection of public 
health or for the protection 
of the rights and freedoms 
of others. 
-The European Court of 
Human Rights may be re-
quested to give advisory 
opinions on legal questions 
concerning the interpreta-
tion of the Convention.
The Convention contains 
basic provisions, and more 
detailed provisions are situ-
ated in additional protocols 
that are given on the ba-
sis of the Convention. So 
far, four binding protocols 
have been given. Accord-
ing to the Protocol on the 
Prohibition of Cloning Hu-
man Beings, all interven-
tions seeking to create a 
human being genetically 
identical to another human 
being are prohibited. The 
Protocol on Organ and Tis-
sue Transplantation is de-
signed to protect the digni-
ty and identity of everyone 
and to respect fundamental 
rights with regard to trans-
plantation of organs and tis-
sues of human origin. The 
purpose of the Protocol 
on Biomedical Research 
is to define and safeguard 
fundamental rights in bio-
medical research, in partic-
ular of those participating 
in research. The newest 
protocol deals with genetic 
testing. 
The Convention is accom-
panied by an explanatory 
report which takes into 
account the discussions 
held in the CDBI (Steering 
Committee on Bioethics)  

and its Working Group 
entrusted with the draft-
ing of the Convention; and 
the remarks and proposals 
made by member states of 
the Council of Europe. The 
report is not an authorita-
tive interpretation of the 
Convention. Nevertheless, 
it covers the main issues 
of the preparatory work 
and helps to clarifying the 
object and purpose of the 
Convention.
The Convention provides 
minimum protection. This 
means that a ratifying coun-
try may grant stricter pro-
tection for its citizens but 
it may not override these 
minimum requirements. 
When ratifying the Con-
vention, a State may make 
a reservation in respect 
of a particular provision 
of the Convention, in case 
that national legislation is 
not in conformity with the 
provision. For example, if 
a country allows creation 
of human embryos for re-
search purposes, it may 
have a reservation on Ar-
ticle 18 prohibiting such 
practices. If a country rati-
fies the Convention with-
out reservations, the ar-
ticle becomes binding and 
the country cannot later 
take another stand on em-
bryo research without de-
nouncing the Convention. 
Reservations can later be 
withdrawn but they cannot 
be issued later.
By the end of 2008, 34 
States had signed and 22 
ratified the Convention. 
Signing the Convention 
implies the obligation to 
put the Convention before 
the national Parliament 
within a reasonable period 

of time with a view to rati-
fication.  All Scandinavian 
countries have signed the 
Convention and Denmark, 
Norway, Iceland and Fin-
land have also ratified it. 
Sweden is still preparing 
its ratification.  
It took a long time for the 
Scandinavian countries to 
go from signing the Con-
vention to actually ratifying 
it. This was not due to indif-
ference, rather on the con-
trary. By tradition, Scandi-
navian countries have been 
very meticulous on issues 
of rules of law. In order 
to ratify an international 
treaty, all its requirements 
must be met in detail. Law 
must never be on paper 
only and therefore, provi-
sions can only be laid down 
if it’s been ascertained that 
they are fully enforceable. 
This Newsletter contains 
reports of three Scandina-
vian countries – Finland, 
Sweden, and Norway- and 
their reactions to the Con-
vention. The Convention 
contains an enormous 
amount of difficult ethi-
cal and legal issues and it 
would have been impos-
sible to include discussion 
on all of those issues in one 
article. Therefore, choices 
had to be made. Instead 
of focusing on the same is-
sues, it was decided to ex-
amine different biomedical 
issues. As a consequence, 
each of these country re-
ports dealt with a different 
aspect of ratifying the Con-
vention. 

Terhi Hermanson
WAML Guest Editor 
Ministerial councellor
Ministry of Social Affairs  
and Health Finland
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The Bioethics 
Convention and Finland

Finland ratified the Bio-
ethics Convention in 2010. 
Along with it, Protocols on 
the Prohibition of Cloning 
and on Organ and Tis-
sue Transplantation also 
were ratified. Already be-
fore ratification, Finnish 
national legislation was 
in most parts in line with 
obligations of the Conven-
tion and its Protocols. Fin-
land participated actively 
in the preparation of the 
treaty system as a member 
of the Council of Europe. 
Furthermore, during that 
preparation of almost 20 
years, biomedical legisla-
tion in Finland had been 
altered in order to corre-
spond to the pan European 
provisions. The Conven-
tion resulted in changes 
especially on the Act on 
the Status and Rights of 
Patients, and the Act of 
Transplantation of Human 
Organs and Tissues. For 
example, reproductive 
cloning - or attempts to 
create genetically identical 
humans - was prohibited 
by making amendments to 
acts on medical research 
and on reproductive treat-
ments. Sanctions on illegal 
interventions on embryos 

to the Council of Europe, 
that during preparation of 
the Convention it was often 
difficult to identify a com-
mon approach. It would 
have been impossible to 
find a common stand on 
abortion and euthanasia 
and, however well-intend-
ed, the provisions on living 
wills and research on em-
bryos (Articles 9 and 18) 
remain somewhat vague. 
When does life begin and 
what is a human being? 
Does an embryo have le-
gal rights and if so, what if 
they are in conflict with the 
mother´s right to her own 
body? These issues have 
fundamental meaning, es-
pecially from the Catholic 
perspective. Being mainly 
Lutheran, Finland has not 
yet seen a lot of public de-
bate on embryo research. 
Instead, conditions for 
terminating a pregnancy 
are discussed from time to 
time, and especially what 
the upper gestational limit 
should be.
The Council of Europe set 
up a working party that first 
aimed at preparing a bind-
ing protocol on the protec-
tion of the human embryo 
and foetus. It soon became 
clear that this was not yet 
possible and, therefore, 
the working group settled 
on a report that presents 
briefly and impartially the 
diverse positions that exist 
on questions related to the 
protection of the human 
embryo in vitro, as well 
as their underlying argu-
ments. 
Article 9 states that “pre-
viously expressed wishes 
relating to a medical inter-
vention by a patient who 

is not, at the time of the 
intervention, in a state to 
express his or her wishes 
shall be taken into ac-
count.” This wording was 
drafted very carefully and 
the Steering Committee 
on Bioethics (CDBI) spent 
a lot of time discussing the 
significance of previously 
expressed wishes. The Ar-
ticle did not relate solely to 
emergency situations but 
also to other cases where 
the patient had foreseen 
the possibility of being un-
able to express his opinion 
(such as senile dementia). 
The Committee wanted it 
to be made clear that the 
Article did not cover wish-
es regarding euthanasia or 
medically assisted suicide. 
In Finland, greater strength 
is given to previously ex-
pressed wishes than that 
granted by Article 9. Ac-
cording to Finnish legisla-
tion, the patient must not 
be treated against wishes 
that he / she has previ-
ously expressed. On the 
other hand, the application 
of this provision has been 
restricted by provisions 
on emergency treatment. 
There are plans to amend 
existing legislation in or-
der to give living wills even 
more strength.
The Convention sets out 
two principles concerning 
embryos. It forbids the use 
of techniques of medically 
assisted procreation for 
the purpose of choosing a 
future child’s sex (except 
where serious hereditary 
sex-related disease is to 
be avoided, Article 14) 
and the creation of human 
embryos for research pur-
poses (Article 18). It also 

Terhi Hermanson 
WAML Guest Editor

or to the  human genome 
were updated in the Pe-
nal Code. In this manner, 
Finnish national legislation 
was being developed along 
with the evolving articles 
of the Convention. As a re-
sult of this, by the time of 
ratification, Finland was no 
longer in need of making 
any further major legisla-
tive changes. 
The articles of the Conven-
tion become directly bind-
ing in case there are no na-
tional provisions. Some of 
the Convention provisions 
do not have specific na-
tional counterparts in the 
Finnish legislature. For ex-
ample, according to Article 
12, predictive genetic tests 
may be performed only for 
health purposes or for sci-
entific research linked to 
health purposes. Finnish 
insurance companies had 
made an informal agree-
ment not to require ge-
netic tests when a person 
applies for health insur-
ance. Until the ratification, 
this had not been a binding 
rule. In the future, Finland 
will prepare national pro-
visions for situations like 
the example mentioned 
above. Instead of having to 
rely on the general provi-
sions of the Convention it 
is better to have legislation 
prepared specifically for 
conditions and culture of a 
specific country.
Beginning and end of life
Issues on the beginning 
and end of life have always 
been subject to very differ-
ent views due to different 
belief systems, religions, 
and cultures.  These issues 
raised such fundamental 
questions, among parties 
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stipulates that, where the 
law allows research on 
embryos, it shall ensure 
adequate protection of the 
embryo. 
When Article 18 was being 
drafted, Dolly the cloned 
sheep was not yet born. 
It was not yet possible to 
clone an embryo by re-
placing a nucleus of a cell 
of an embryo with a nucle-
us taken from a cell of a 
person (nuclear transfer).  
The Convention does not 
take a stand on scientific 
research using cell lines 
created by nuclear trans-
fer. The Council of Europe 
has paid great attention 
to stem cell research and 
cloning techniques, but 
this has took place after 
the preparatory work on 
the Convention had been 
finished. 
The Finnish Act on Medi-
cal Research prohibits the 
creation of embryos for 
research purposes. How-
ever, in this act an embryo 
is defined as a group of 
cells created by fertiliza-
tion. Therefore, according 
to Finnish legislation an 
embryo created by nuclear 
transfer is not regarded as 
an embryo. Finnish legis-
lation is not in conflict with 
Article 18 since the article 
does not contain a defi-
nition of an embryo. Be-
cause of this, Finland did 
not have to make a reser-
vation in respect of Article 
18. When it comes to the 
issue of nuclear transfer. 
Finland is not alone other 
countries are facing a simi-
lar situation. 
What does ratifying the 
Convention mean for Fin-
land? For the very mo-

ment, in practical terms it 
does not mean very much 
since, at the time of ratifica-
tion, nothing was instantly 
changed. However, the 
meaning of the ratification 
does not lie in the situation 
of today but it is much more 
far-reaching. By ratifying, 
Finland made an informed 
decision to guarantee the 
protection set by the Con-
vention and its Protocols, 
not only for now but also 
in the future. Finland is 
committed to abide by this 
European treaty system 
and thus join the growing 
group of States that believe 
that important ethical prin-
ciples need to be enforced 
by binding rules. 

Terhi Hermanson 
WAML Guest Editor
Ministerial councellor
Ministry of Social Affairs  
and Health Finland

Kari Steig

The Implementation 
of the Bioethics 
Convention 
– Challenges from a 
Norwegian Perspective

Based on a Government 
proposal of 13 March 
1997, Norway signed the 
Bioethics Convention 4 
April 1997. Furthermore, 
Norway has also signed 
two of the four additional 
protocols – the Protocol 
on Prohibition of Cloning 
Human Beings and the 

and prohibition of human 
cloning had been in place 
since 1994 as part of the 
Biotechnology Act.
Norway has, since 1972, 
had a Transplantation Act. 
This act has been amend-
ed several times. As part 
of the 2001 revision, the 
prohibition of financial 
profit from the removal of 
human organs, tissues and 
cells was regulated clearly 
and directly. Even though 
Norway had not yet rati-
fied the Convention at the 
time, it is apparent that Ar-
ticle 21 of the Convention 
was the basis of this provi-
sion.
The same revision of 2001 
contained another amend-
ment to the Transplanta-
tion Act: the regulation on 
to whom a minor or per-
son, without the capacity 
to consent, is allowed to 
donate regenerative tis-
sue. According to the Con-
vention, only the donor’s 
siblings can receive such 
donations. According to 
Norwegian law, the recipi-
ents may also be children, 
parents or, in exceptional 
cases, other family mem-
bers. As a part of the de-
bate, it was considered 
that the principle of mu-
tual interest between close 
relatives justified the ex-
emption from the free and 
voluntary consent given 
by an adult capable of con-
senting. At that time it was 
already clear that Norway 
would have to retain the 
right to make a reservation 
to Article 20, paragraph 2, 
sub-paragraph ii, when rat-
ifying the Convention.
At the time of ratification, 
the Norwegian Govern-

Protocol on Biomedical 
Research.  
In order to ratify the Con-
vention, amendments to 
the national legislation 
were required and there-
fore had to be approved by 
the Norwegian Parliament 
pursuant to the Norwe-
gian Constitution. Ratifica-
tion took place on 13 Octo-
ber 2006, and entered into 
force on 1 February 2007.
The Convention and the 
principles on which it is 
based had been an impor-
tant reference in the legal 
landscape long before for-
mal ratification. To men-
tion one example: In 1999, 
several important legal re-
forms were carried out in 
Norway in order to secure 
patients’ rights. One of the 
greatest achievements in 
this respect was the ap-
proval of the Patients’ 
Rights Act, which entered 
into force 1 January 2001.  
According to this Act, pa-
tients are, by law, entitled 
to health care based on eq-
uity and without prejudice 
to social status, gender, 
sexual orientation and eth-
nicity.  They have the right 
to receive information and 
hence the right to give 
an informed consent, pri-
vacy, patient involvement 
amongst other privileges. 
These are principles and 
rights which the Conven-
tion also embraces.
Furthermore, regulations 
concerning application of 
biotechnology in human 
medicine, such as genetic 
testing, the use of pre-
implantation genetic di-
agnosis (PGD), research 
on embryos and embry-
onic stem cell research, 
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ment found that the ex-
isting legislation fulfilled 
the Convention’s require-
ments for the most part. 
There were two excep-
tions: the donation of re-
generative tissue from 
minors, which has been 
discussed above; and the 
protection of persons with-
out capacity to consent in 
matters concerning abor-
tion, sterilization and cas-
tration.
In order to ensure the legal 
rights of persons without 
the capacity to consent, 
the issue was whether 
the Abortion Act and the 
Sterilization Act were in 
accordance with the Con-
vention. These Acts regu-
late the criteria on when 
to carry out an abortion, 
sterilization or castration 
– including cases concern-
ing persons incapable of 
giving consent.
These two Acts were 
amended when ratifying 
the Convention but the 
changes were a codifica-
tion of existing practice. In 
other words the existing 
practice had to be put into 
legal provisions.  
According to Article 6, 
paragraph 1 and Article 
26, paragraph 1 of the 
Convention, medical inter-
ventions must be of  direct 
benefit for the person if he 
or she is without the ca-
pacity to give an informed 
consent. Exceptions to 
this rule are allowed only 
when prescribed by law 
and are necessary in the 
interest of public safety, 
for the protection of public 
health or for the protection 
of the rights and freedoms 
of others. Because of this, 

Norway had to make stat-
utory amendments to both 
the Abortion Act and the 
Sterilization Act.
The main principle of the 
Abortion Act is that the 
woman herself shall sub-
mit a request for termina-
tion of pregnancy. In case 
the woman does not have 
the capacity to consent, 
her legal guardian has the 
right to make the request 
on her behalf. In such cas-
es the County Governor 
has to approve the abor-
tion and the abortion must 
be in the woman’s direct 
interest. The amendment 
was a codification of which 
objectives the County 
Governor must take into 
consideration in its assess-
ment. The considerations 
include: assessment of 
whether there is a risk 
that the child could have 
a serious illness due to 
conditions such as an in-
heritable disease; if the 
mother will be able to take 
care of the child or not; if 
the childbirth will lead to 
unreasonable strain on 
the mother and so forth. 
It is important to empha-
size that the mere fact that 
the person has a mental 
disorder is not a justifica-
tion or a legal ground for 
terminating a pregnancy. 
It will, however, be one of 
the elements taken into 
consideration in the over-
all individual evaluation of 
whether a woman should 
terminate her pregnancy 
or not. 
Two other amendments 
were made to the Steriliza-
tion Act. As for abortion, 
the principal rule is that 
the request for steriliza-

tion or castration shall be 
submitted by the person 
himself or herself. In case 
he or she is incapable of 
giving consent, the legal 
guardian may make a re-
quest on his/her behalf. 
The Sterilization Act reg-
ulates situations where 
sterilization is carried out 
in the best interest of the 
person and where this is in 
the best interest of a future 
child. The provision was 
considered to be in breach 
with the Convention’s Ar-
ticle 26, paragraph 1. This 
is the provision that pro-
vides the rationale for al-
lowing sterilization on the 
basis of the child’s best in-
terest and not the person 
concerned.
In Norway, either a re-
gional or a national ster-
ilization committee will 
decide whether the medi-
cal procedure shall be car-
ried out or not. In order to 
fulfill the Convention’s re-
quirements, Norway had 
to establish, by law, pro-
portionality requirements 
that would be taken into 
account when balancing 
between the intervention 
and its consequence. The 
committee can only give 
its consent if sterilization 
is the best alternative to 
avoiding unwanted preg-
nancies. It is an individual 
assessment and if use of 
contraceptives is a realis-
tic alternative this must be 
taken into consideration.
A person without capacity 
to consent may be castrat-
ed on the basis of a request 
from either the legal guard-
ian or the police commis-
sioner in case there is rea-
son to believe that he will 
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commit a sexual offence 
due to abnormal sexual in-
stinct. The National Ster-
ilization Council decides 
whether this intervention 
shall be carried out. The 
council is very restrictive 
in its practice. According 
to documents from 2005, 
such an intervention has 
not been carried out for 
several years and there is 
reason to believe that this 
is still the case.
Norwegian legislation is, 
to a large extend, already 
in accordance with several 
of the additional protocols 
– even though none are 
yet ratified by Norway. 
One example is the Act on 
Medical Research which 
became enforceable on 
1 July 2009. Many of the 
principles and provisions 
in the Protocol on Bio-
medical Research can be 
found in the Act on Medi-
cal Research – one could 
even argue that this Pro-
tocol has, in reality, been 
implemented already, long 
before any formal ratifica-
tion. 
Personally, I believe that 
it is only a matter of time 
before any of the other ad-
ditional protocols will be 
either signed or, even bet-
ter, ratified by Norway.

Kari Steig 
Adviser/Lawyer
The Norwegian  
Directorate of Health
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On the Road Toward 
Ratifying the 
Convention – The 
Spotlight is on Biobanks 
and Stremlined Consent 

Lena Jönsson

Sweden has signed – but 
not yet ratified -  the Eu-
ropean Convention on Hu-
man Rights and Biomedi-
cine. The signature has 
lead to many changes in 
existing laws and to new 
legislation. For example, 
the Act on Biobanks that 
entered into force in 2003 
is proposed to undergo 
profound changes.  Fur-
thermore, provisions on 
embryo research have 
been specified; acts on re-
search ethics and genetic 
integrity now permit re-
search on stem cells from 
fertilized eggs surplus 
from in vitro fertilization. 
The Act on Transplanta-
tion and the Patient Data 
Act are other examples of 
provisions that are mov-
ing Sweden forward and 
towards implementing the 
Convention. Sweden has a 
Scandinavian approach to 
the question of ratifying an 
international treaty; all of 
its requirements must be 
met to the detail and provi-
sions can only be laid down 
if it has been ascertained 
that they can be fully en-
forced. For Sweden, this 
means that requirements 

tient summary, giving all 
health care organizations 
electronic access to patient 
journals. Patients must be 
given the opportunity to 
deny their information be-
ing made available to other 
health care organizations. 
In other words, Sweden 
has chosen an opt-out so-
lution, i e, if the patient 
does not actively object, 
his or her patient informa-
tion will be available and 
can be accessed at the 
treatment facility, provid-
ed that patient´s informed 
and explicit consent is giv-
en in the actual care situ-
ation. The requirement 
for informed and explicit 
consent does not take into 
account adults who are not 
able to give informed con-
sent; the patient´s record 
cannot be accessed if the 
patient is mentally inca-
pacitated and the situation 
is not an emergency. This 
means that this care-inten-
sive patient group does not 
have same access to good 
quality care as do other pa-
tients.  
Accurate, detailed and ac-
cessible patient informa-
tion is also vital for patient 
mobility. It is obvious that 
if the patient is capable 
of making informed deci-
sions, patient´s access to 
his/her own pharmaceuti-
cal and patient documenta-
tion should be as easy as 
it is for bank customers to 
access bank statements. 
From a technical point of 
view, patients need tools 
that trans code, translate 
and decrypt information in 
cross-border transfer. Le-
gally, this is not a problem 
– while cross-border elec-
tronic access to patient in-

formation for health care 
organizations is techni-
cally possible, changes in 
law are needed in order to 
allow electronic access to 
non-Swedish health care 
organizations. Both meth-
ods for making patient 
information available in 
cross-border care exclude 
patients with diminished 
capacities, unable to con-
sent and those who have 
no legal means of appoint-
ing a legal representative 
with a right to consent on 
the their behalf.
Biobanks and patient con-
sent 
Among other issues, Swe-
den is now working on 
biobanks. They are con-
nected especially with 
Articles 5,6, 10, 15 and 17 
on consent issues, privacy 
protection and scientific 
research. The current Bio-
banks Act entered into 
force in 2003, after long 
debates on donors´ protec-
tion of privacy. Since then, 
patient consent has been 
required for storage of all 
tissue samples, regard-
less of their intended use. 
There have been no at-
tempts to obtain patients´ 
consent for samples that 
were stored before the Act 
came into force. Therefore 
the donors - or their fami-
lies in cases of deceased 
patients - are not aware 
that their samples are be-
ing stored.  
Sometimes, supplemen-
tary information from pa-
tient journals is needed for 
research purposes.  There 
is a common misconcep-
tion that the approval of an 
ethics committee, regard-
ing personal data, allows 
health care organizations, 
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related to patient rights 
(Article 3) and patients´ 
consent (Articles 5-6) re-
main to be met in full. 
Patient rights
A committee was appoint-
ed in March 2011 and 
given the task of improv-
ing provisions on patient 
rights. The first report is 
to be published no later 
than June 2012. It will 
propose measures that 
would improve the right 
to health care on equal 
terms, increase freedom 
of choice in health care 
and enhance exchange of 
information between pa-
tients and health care or-
ganizations.
Patients’ right to choose a 
health care provider must 
be improved. Public health 
care in Sweden is financed 
by taxes and in order to 
contract private alterna-
tives, public procurement 
is required by each of the 
twenty regions. Presently, 
this is a problem in cross-
regional care.– Cross-bor-
der care (treatment pro-
vided in another country) 
should be even more dif-
ficult to solve.  
The most crucial issue 
that prevents Sweden 
from ratifying the Conven-
tion is the requirement 
for patient consent from 
patients unable to do so 
– according to Article 6 of 
the Convention Consent 
for mentally incapacitated 
adults can be given by a le-
gal representative or legal 
authority. No such institu-
tion exists in Sweden and 
presently this question is 
“buried” at the Ministry of 
Justice. The Patient Data 
Act that came into force in  
2008 created a national pa-
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as data controllers to give 
this supplementary patient 
information from patient 
records to research proj-
ects. This is not the case. 
The ethics committee de-
cides about how to deal 
with personal data already 
in control of the research 
project – not whether per-
sonal data is to be given 
to the project or not. This 
decision is to be made by 
every health care organi-
zation as a data controller.  
This, in turn, may require 
patient consent, which can 
cause considerable practi-
cal problems, especially if 
the patient is deceased or 
unable to consent. 
The present requirement 
to obtain a patient’s explic-
it consent prior to sample 
donation is criticized for 
causing increased admin-
istrative costs for the med-
ical system as well as for 
the research community. 
Critics claim that patients 
seeking care actually give 
their passive consent to 
medical procedures sim-
ply by not objecting them 
and this can be interpreted 
as a hypothetical consent. 
It is also claimed that if pa-
tients are given an oppor-
tunity to consent to their 
samples being taken, they 
normally choose to do so. 
Furthermore, patients 
unable to consent cannot 
have their samples stored 
and therefore it is argued 
that they may not receive 
best possible care.  A hy-
pothetical consent differs 
from direct consent. In or-
der for passive, silent con-
sent to be a conclusive act, 
three conditions must be 
fulfilled: the patient is giv-

en information about the 
procedure; the patient is 
able to understand it; and 
he/she does not object to 
the procedure.   
In order to solve prob-
lems described above, a 
new Biobank Act is now 
proposed and the plan is 
to have it in force on 1th 
of January 2012. The pur-
pose of the Act remains 
unchanged. The issues 
that have been analyzed 
are whether:
• the scope of the Act 

should be expanded in 
order to include tissue 
samples also from out-
side the medical sys-
tem 

• there should be a dis-
tinction between differ-
ent forms of consent  

• it should be allowed to 
register tissue samples 
in the national biobank 
registry, and 

• the possibility of us-
ing tissue samples in 
criminal investigations 
should be abolished.

It is proposed that each 
county council would be 
responsible for one re-
gional biobank and health 
care organizations in each 
county would have to reg-
ister. This would improve 
the usability of biobanks 
since health care person-
nel and scientists would 
easily locate patients’ pre-
vious sample donations. 
This would also improve 
patients´ right to make 
changes to their consent. 
The present requirement 
is to have an informed and 
explicit patient consent 
prior to all collection and 
storing of samples. The 
proposal is to replace it by 

a right to ”opt-out” in those 
cases where samples are 
collected for the purpose 
of care and treatment. An 
explicit consent would still 
be required for samples 
collected for research pur-
poses. This would solve 
the basic conflict between 
making tissue samples 
available for care, treat-
ment and research, while 
ensuring the privacy of 
the donor. According to 
the proposal, there are 
good reasons to assume 
that donors, in general, 
feel positive about allow-
ing samples both for care 
and treatment as well as 
for research. However, we 
cannot presume that all 
donors would have that at-
titude.
According to the proposal, 
a tissue sample may be 
collected and stored in a 
biobank even if the do-
nor, due to mental illness, 
weakened state of health 
or similar circumstances 
cannot make an informed 
decision. As a general 
rule, such samples may 
only be used for purposes 
that do not require explicit 
consent of the donor.  The 
argument is that those not 
able to consent must have 
access to good quality care 
equally with everyone 
else. However, it is also 
proposed that such tissue 
samples may be stored for 
future research, since oth-
erwise research on people 
with dementia-related 
illnesses, for example, 
would suffer considerably. 
Provisions of the Conven-
tion will have to be met. 
The basic rule of Article 
6 is that interventions on 
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people not able to consent 
may only be carried out 
for their direct benefit. Ac-
cording to Article 17, re-
search on them is allowed 
only if strict requirements 
are met. 
It is proposed that in 
certain circumstances it 
should be possible to re-
lease tissue samples from 
a biobank for the identifi-
cation of deceased persons 
and for investigation into 
paternity or parenthood. 
Another proposal is that 
the Genetic Integrity Act 
be amended in order to 
give the same protection 
of privacy to those who 
donate sperm, regardless 
of whether they donate for 
insemination or for in vitro 
fertilization. A prohibition 
is proposed to prevent tis-
sue samples in biobanks 
from being available for 
use in criminal investiga-
tions.  
The national Swedish Bio-
bank Registry
A considerable amount of 
work has also been carried 
out on establishing the 
Swedish Biobank Registry 
and the system will soon 
be launched. The proposal 
for a new Biobank Act has 
weighed the pros and cons 
of registering all tissue 
samples to the Swedish 
Biobank Registry and the 
conclusion is that benefits 
outweigh disadvantages. 
The registry will facilitate 
patients´ right to self-de-
termination. If the sample 
is registered in the Swed-
ish Biobank Registry it 
will be easier for donors 
to change their decision 
on whether the sample 
may continue to be stored. 
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This is particularly rel-
evant when a donor has 
given samples in different 
circumstances, for exam-
ple at a private clinic, then 
at a county hospital and 
then in a highly special-
ized hospital of another 
county council. The donor 
may also have moved and 
thus given samples in dif-
ferent parts of the country. 
It cannot be assumed that 
a donor remembers all the 
situations where samples 
were taken for storage at a 
biobank. 
As stated earlier, Sweden 
will ratify the Convention 
when all of its require-
ments are met to the de-
tail. Therefore, the issue of 
meeting the requirement 
for patient consent regard-
ing those with diminished 
capacities must be solved, 
as well patients’ right to 
care on equal terms.  It is 
my belief that the issue of 
embryo research is well 
covered in Swedish leg-
islation and presently not 
subject for debate. I also 
believe that Sweden is 
quite prepared for a ratifi-
cation in these areas. 
The issue regarding con-
sent of those with dimin-
ished capacities is not even 
on the present political 
agenda. That means that 
without supplementary 
government assignment 
to the committee appoint-
ed to look into patients´ 
rights we are looking at a 
timetable beyond 2014. It 
remains to be seen wheth-
er the committee will of-
fer a legislative solution 
within its time limits that 
would solve the conflict be-
tween public procurement 

and the patient´s right to 
choose health care pro-
vider. Hopefully there are 
also other member states 
with similar problems, 
enabling us to join forces. 
After all, this is what the 
EU is all about – solving 
problems together for the 
common good.

Lena Jönsson 
Legal advisor 
Landstinget Dalarna 
Sweden

World Association  
for Medical Law
Secretary General’s 
Report

Prof. Roy Beran,  
WAML Secretary General 

The newsletter was origi-
nally designed to be an 
informal vehicle to encour-
age the exchange of news-
worthy material and en-
hance a collegial rapport 
amongst WAML members.   
Dr. Terhi Hermanson, 
who has a long career of 
serving the WAML, both 
as Chair of the Audit Com-
mittee and more recently 
as the Board of Governor’s 
representative for Finland, 
was invited to be the guest 
editor of this latest news-
letter.
For those of you who know 
Terhi, as I believe I do, she 
is a person of utmost prin-
ciple and integrity.  This is 
evident in her selection of 
topics and articles for this 

edition of the newsletter.  
In her unique style she has 
forced the reader to search 
his/her own conscience 
and question approaches 
to research and adoption 
of new technology.   While 
it has been a specific goal 
of the newsletter to avoid 
the depth of articles that 
would better lend them-
selves to papers for our 
journal, Medicine and Law, 
Terhi has managed to walk 
that fine line.   She has of-
fered a number of articles, 
which whet the appetite to 
discover more and to self-
appraise bioethics as it af-
fects one’s day-to-day clini-
cal practice and research 
endeavours.  I commend 
each of you to read these 
articles carefully and to 
consider how their con-
tent is relevant to what you 
do in your daily routine.   
The aim of the WAML is 
to foster exchange of ideas 
but it is equally important 
to motivate self-reflection 
and personal challenge.  I 
found the content of the 
articles in this newsletter 
did that for me.  I hope 
you, our readers, derive 
equal value from this edi-
tion of the newsletter.  
It is worth reiterating that 
the content of articles re-
flects the views of their 
authors and do not, nec-
essarily, reflect the estab-
lished views of the WAML.   
Obviously we would refuse 
to publish newsletter con-
tent that was diametrically 
opposed to the WAML 
ethos but we offer broad 
‘poetic licence’ to encour-
age debate.  Healthy de-
bate is the cornerstone of 
academic appreciation.   It 

is what separates democ-
racy from autocracy.   The 
WAML has taken this for-
ward in other activities, 
Oren Asman, our web-
master and treasurer, has 
initiated a new set forums 
specifically designed for 
exchange of ideas.   Being 
in the Autumn of my ca-
reer, I am not a great user 
of ‘facebook’, ‘twitter’ and 
other new and enlightened 
methods of communica-
tion.  Conversely, Oren is 
still in his Spring and has 
created such vehicles for 
the WAML.   I commend 
those of you who are not 
as computer illiterate as 
am I to visit these forums, 
make yourself heard, give 
a voice to your views and 
strengthen the power of 
the WAML with rich and 
vibrant exchange of ideas.
Talking about exchange 
of ideas, a number of 
the WAML stalwarts 
joined colleagues in Kyiv, 
Ukraine for another very 
successful conference.   
The WAML co-sponsored 
the meeting with our af-
filiated organisation and 
Radmila Hrevtsova sent 
us great photos to confirm 
the success of the Second 
All-Ukraine Congress on 
Medical Law, Bioethics 
and Social Policy.   She, 
her organisation and our 
WAML members who at-
tended are to be congratu-
lated for their efforts to en-
hance the ethos that is the 
basis for the WAML and 
the bonds of friendship 
which extend from the As-
sociation and the Council 
of Presidents to our affili-
ated organisations.  If you 
belong to a national or re-

Back to Index
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The Beginnings of 
Medical Ethics and 
Legal Medicine in 
Ethiopia

gional organisation, which 
has not yet taken advan-
tage of the current mora-
torium on membership 
fees, NOW IS THE TIME 
TO JOIN THE COUNCIL 
OF PRESIDENTS AS AN 
AFFILIATED ORGANISA-
TION.  The WAML is keen 
to spread its sponsorship 
to meetings of affiliated 
organisations and to of-
fer speakers from it pool 
as well respected experts.  
All you need to do is to ap-
proach us!
-2-
As the northern hemi-
sphere moves into the 
warmer months, we down-
under, are entering winter, 
especially by the time you 
receive this newsletter.   
The Australasian College 
of Legal Medicine (ACLM) 
is holding its first Annual 
Scientific Meeting beyond 
the Australian borders.   
The meeting is to be held 
in the picturesque setting 
of Queenstown, in the New 
Zealand ski fields, from 
12th to 14th August 2011.  
Any of our WAML family 
who wish to attend would 
be most welcome.   It will 
be combined with a formal 
Expert Witness Training 
Course, including didactic 
lectures and a moot to test 
the veracity of submitted 
reports.   The faculty will 
have a real WAML flavour 
with David Collins, our 
Executive Vice President, 
and an Honorary ACLM 
Fellow, topping the guest 
list.   Wearing my dual 
hats as WAML Secretary 
General and ACLM Presi-
dent, I would be thrilled to 
think that members of the 
WAML family travelled to 

New Zealand to join us.   
Just visit the ACLM (Aus-
tralasian, not American) 
webpage to find details.
Talking South Island of 
New Zealand, we in the 
WAML extend our heart-
felt sympathy to the suf-
ferers of the Christchurch 
earthquakes.   We do not 
stop at New Zealand as we 
think of the victims of the 
many floods that affected 
so many parts of Austra-
lia, including Queensland, 
New South Wales, Victo-
ria and Western Australia.   
If that was not enough, 
we need to give special 
thought to the devastation 
and nuclear catastrophe 
that impacted on Japan.   
The tsunami that washed 
over so much of Japan, 
with the subsequent effect 
on the nuclear power sta-
tions, will send its ‘ripples’ 
across the planet.  
In the same way that the 
WAML is a global organi-
sation, so too is our broth-
erhood and sisterhood that 
is humankind.   What start-
ed in the South Pacific, in 
New Zealand, enveloped 
much of Australia and then 
impacted on Japan, in an-
other hemisphere, will ul-
timately influence all of us, 
as far away as Scandaina-
via, which is the focus of 
this newsletter.   I ask each 
of you to spare a moment 
for those who have lost 
so much in these natural 
disasters, which have of 
themselves caused man-
made disasters.  
Think about how fortunate 
you are, how precious life 
is, how much each of you 
have to offer and what you 
can do to help those less 

fortunate.   As a World 
Association, let us rhetori-
cally join hands and do our 
utmost to make this a bet-
ter place.  If you can help 
those who have lost so 
much – now is the time for 
action!!

Roy G. Beran 
Secretary General of the 
World Association for 
Medical Law

The first Ethiopian confer-
ence on Medical Ethics and 
Legal Medicine was held in 
Addis Ababa March 24-26, 
2011.  Professor B. Arda, 
Professor J. Johnston, Dr. 
D. Paul and Dr. L. Wallst-
edt covered a broad range 

Prof. Thomas T. Noguchi,  
WAML President

Message from the 
WAML President

I would like to thank my 
many colleagues who 
have made contributions 
to the   WAML Newslet-
ters as guest editors and 
authors.  This is the third 
year and starting this year, 
it carries a list of coming 
international and national 
congresses on medical 
law and bioethics.  Prior-
ity has been given to those 

Professor B. Arda, Professor J. Johnston, Dr. D. Paul 
and Dr. L. Wallstedt

of topics including medi-
cal ethics, neuroethics, 
legal medicine, headache, 
stroke, epilepsy, pediatric 
ethical issues and brain 
death.  Ethiopia, arguably 
the most underdeveloped 
nation on the planet, has 
a rapidly growing medical 
community but remains 
devoid of any formal eth-
ics or legal medicine edu-
cation, training, services 
or guidelines.  This con-
ference set the stage for 
future meetings, training 
courses and curriculum 
development, all vital to 
improving the quality of 
patient care in this other-
wise neglected country.  
Anyone interested in the 
2012 conference should 
contact Professor John-
ston at JohnstonMDJD@
aol.com. 
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IN MEMORIAM
PROFESSOR 
KOICHI BAI

WAML Medalist, Pro-
fessor Emeritus Koi-
chi Kai passed away 
in Tokyo, Japan on 
January 11, 2011.  He 
was 86 years old.  He 
served on the original 
1967 WAML Board of 
Governors for about 
20 years, and founded 
the Japanese Associa-
tion of Medical Law in 
1969.  It was my dis-
tinct privilege to know 
Prof. Bai since 1967 
and to have met him 
on many occasions at 
professional meetings.   
Prof. Bai was awarded 
the WAML Medallion 
(Dierken’s Medal) in 
August 2006, which 
was accepted for 
him by Professor Hi-
rabayashi, since Prof.  
Bai was not able to at-
tend.

Prof. Thomas T.  
Noguchi 

WAML President
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On 14-15 April 2011, the 
Second All-Ukrainian 
Congress on Medical 
Law, Bioethics and Social 
Policy took place in Kyiv. 
The first was conducted 
four years ago – on 14-15 
April 2007 – as an initiative 
of the Ukrainian Medical 
and Legal Association, the 
Ukrainian Medical Asso-
ciation and the Academy 
of Advocacy of Ukraine. 
This time, the Bioethics 
Committee, at the Nation-
al Academy of Sciences 
of Ukraine and the Infor-
mation Center on Bioeth-
ics, joined the organizers 
as nowadays medical law 
cannot be developed with-
out paying regard to bio-
ethics. The event was sup-

meetings sponsored or 
organized by the WAML 
governors or members.   
I would also like to express 
my appreciation to Dr. 
Richard S. Wilbur, our Ed-
itor-in-Chief of the News-
letter, who reviews and 
edits every article which 
appears in the Newsletter 
and to Denise McNally, 
our Administrative Officer 
and Time Keeper, who re-
fers the submitted articles 
to proof readers.  When 
this is done, Raul Vergara, 
our graphic designer, sets 
the articles in the news-
letter format.  Prof. Roy 
Beran, WAML Secretary 
General, writes and edits 
articles and reviews pa-
pers, and then authorizes 
the Newsletter to be re-
leased to members.  
My sincere appreciation 
is also extended to all the 
guest editors for past is-
sues.  This coming June’s 
guest editor, Dr. Terhi 
Hermanson of Helsinki, 
has invited authors to sub-
mit articles which provide 
views on bioethics in Scan-
dinavian countries.                      
September guest editor 
will be Adv. Maria Pilar Es-
cobar of Paraguay and De-
cember guest editor will 
be Prof. Andre Pereira of 
Coimbra University, Por-
tugal. For 2012, the March 
guest editor will be Dr. 
Mitsuyasu Kurosu, Tokyo 
Medical University. 
Another development is 
the WAML Cross Fertil-
ization Program.  For this 
year, we are actively reach-
ing out to other national 
and international organi-
zations for collaboration 
on programs.   The Second 

All-Ukrainian Congress, 
organized by Dr. Radmila 
Hrevtsova,  Academy of 
Advocacy of Ukraine, In-
stitute of Medical Law, 
Pharmaceutical Law and 
Bioethics, was held in 
April.  Since, I could not 
attend personally, I sent a 
video message.  Our Trea-
surer, Adv. Oren Asman, 
was able to attend and set 
up a WAML Membership 
Service desk.   His effort 
was very successful and 
the WAML has now re-
ceived many requests for 
collaboration.  
Prof. Pereira has also re-
cently arranged to have 
the WAML Program pre-
sented in Coimbra Univer-
sity in July 2011 on “The 
Convention on Human 
Rights and Biomedicine 
– updated or outdated?”  
The WAML Membership 
Service Desk will be set 
up similar to the Ukraine 
Congress.  
Prof. Pereira has arranged 
a WAML two hour Plenary 
Session on “Ethics,  law 
and forensic science: Glob-
al challenges and dilem-
mas” at the September In-
ternational Association of 
Forensic Sciences (IAFS) 
Meeting in Madeira, Por-
tugal with Prof. Nuno 
Duarte Vereira, the IAFS 
President in September 
2011.
This effort will hopefully 
lead to more collabora-
tion among our affiliated 
national associations and 
institutes. 
Another development is 
the WAML Administration 
now actively assisting the 
WCML Host Organization 
Committees by providing 

more standardized World 
Congress planning.   De-
nise McNally has been 
working with Adv. Eduar-
do Dantas, 2012 Congress 
President and is also work-
ing with Prof. Nasser, the 
host of the 2014 WCML in 
Bali, Indonesia.
I am happy to report that 
the WAML is now operat-
ing officially as a Not-for-
Profit Membership Orga-
nization.
Prof. Thomas T.  
Noguchi 
WAML President

The WAML members 
contributed to the 
second all-ukrainian 
congress on Medical 
Law, Bioethics and 
Social Policy

Dr. Radmila Hrevtsova, Adv.

 Dr. Zoryana Chernenko

Adv. Andrey Kershis

Back to Index
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ported by the Ministry of 
Health of Ukraine as well 
as other state organs and 
non-governmental organi-
zations.
The Congress gathered 
about 250 representatives 
of the medical and legal 
professions from all re-
gions of Ukraine. Contri-
bution of foreign guests 
who came from Azer-
baijan, Bosnia and Her-
zegovina, Brazil, Israel, 
Germany, Poland, Russian 
Federation, the United 
States of America, Turkey, 
and Czech Republic was 
appreciated. 
The video message from 
the President of the World 
Association for Medical 
Law Prof. Thomas Nogu-
chi inspired the Congress 
participants. Adv. Oren 
Asman, greeted them on 
behalf of the Executive 
Committee. The attendees 
were also pleased to hear 
the greetings from the 
National Association for 
Medical Law of the Rus-
sian Federation that has 
been a long-term partner 
of the Ukrainian Medical 
and Legal Association. 
The importance of the 
Congress was pointed out 
by its Honorary Chairper-
son Prof. Yuri Kundiev 
and Prof. Tatyana Varfolo-
meyeva.
The experience of the In-
ternational Network of the 
UNESCO Chair in Bioeth-
ics, the Ukrainian Unit of 
which had been estab-
lished at the Institute of 
Medical Law, Pharmaceu-
tical Law and Bioethics of 
the Academy of Advocacy 
of Ukraine in December 
2010, was a notable mo-

ment of the Congress.  
The objectives and results 
of the UNESCO Chair in 
Bioethics activities were 
outlined by Prof. Amnon 
Carmi, the Holder of the 
Chair and Honorary presi-
dent of the WAML.  Heads 
of Azerbaijan and Israeli 
Units Prof. Vugar Mam-
madov and Dr. Samuel 
Wolfman reported the ex-
perience of their respec-
tive Units. 
The achievements in the 
development of medical 
law, between the two con-
gresses, were presented. 
In 2008, the medico-legal 
community (the Ukrai-
nian Medical and Legal 
Association, the Academy 
of Advocacy of Ukraine 
and the National Medi-
cal University) developed 
the Concept of Develop-
ment of Medical Law and 
Health Care Legislation of 
Ukraine which has been 
implemented. Medical law 
is being more actively in-
cluded in the curricula of 
law and medical schools. 
In 2009, the Ministry of 
Health of Ukraine ap-
proved the Model Pro-
gram on medical law for 
medical higher education 
(authors: V.Moskalenko, 
T. Gruzeva, R.Hrevtsova, 
M.Banchuk). Model pro-
grams for law schools 
have been elaborated. Sev-
eral books and numerous 
articles on medical law 
were published. Scientific 
schools of medical law are 
being formed in Kyiv, Lviv, 
Kharkiv, Donetsk. Legal 
practice on medical and 
pharmaceutical law is be-
ing developed. Seminars 
and other events aimed 

at raising qualification of 
lawyers and doctors on 
medical law, primarily on 
its practical aspects have 
been conducted. The rel-
evant Model Program, for 
raising professional quali-
fication of advocates, elab-
orated at the Academy of 
Advocacy of Ukraine, was 
approved by the Highest 
Qualification Commission 
of Advocacy at the Cabinet 
of Ministers of Ukraine. 
International contacts are 
being developed. 
Special attention was paid 
to the issues that are cur-
rently on the agenda for 
Ukrainian medical law and 
bioethics. As pointed out 
in the introductory speech 
made by the WAML mem-
ber Dr. Radmila Hrevtso-
va, a co-chairperson of the 
Congress organizing and 
scientific committees, the 
most important task which 
needs to be fulfilled with 
the use of medical law and 
bioethics is the legislative 
support for the reforms 
of the healthcare system, 
launched in Ukraine. 
Members of the associa-
tions that organized the 
Congress have started to 
actively participate in it. 
Another challenge is cre-
ating proper legal regula-
tion for new biomedical 
technologies that should 
be made after their bio-
ethical evaluation. Im-
provement is needed for 
law enforcement practice. 
Further development of 
medico-legal and bioethics 
education is also required. 
All of the tasks should be 
performed with regard to 
international experience.
Such experience in many 

areas was presented by 
foreign participants at the 
Congress, particularly 
by the WAML members. 
While discussing the ethi-
cal and legal grounds for 
health care reforms, the 
speakers paid special at-
tention to the issues of 
accessibility and quality 
of health care. Their im-
provement is a core issue 
of the reforms. Adv. Ondrej 
Dostal, a lecturer of the 
Karlov University (Czech 
Republic) described the 
achievements and lessons 
of Czech health care re-
forms. Polish experience 
was defined by Dr. Natalia 
Lojko (Poland), a Gover-
nor of the WAML. 
It is important to ensure 
that people are properly 
supplied with medicinal 
products. Dr. Samuel Wolf-
man, continued the dis-
cussion of this topic. He 
devoted his presentation 
to regulatory, ethical and 
legal issues of pharmaceu-
tical marketing. 
Much attention was paid 
to searching for a fair bal-
ance between the rights of 
patients and health care 
professionals whose in-
terests may at times seem 
opposed. Prof. Vugar 
Mammadov shared the 
Azerbaijan experience re-
garding this issue. Dr. Zo-
ryana Chernenko outlined 
some important aspects of 
health care professionals’ 
rights protection. Mrs. Val-
entina Ocheretenko spoke 
about the challenges of 
patients’ rights protection. 
She also suggested start-
ing to prepare the Ethical 
Code for Patients’ Rights 
Movement. 
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portunity for WAML to 
grow and expand, as we 
prepare the 19th World 
Congress on Medical Law, 
in Latin America for the 
first time.
We´re developing a close 
partnership with the Latin 
America Medical Law As-
sociation, the Brazilian 
Federal Council of Medi-
cine and other institutions, 
in order to offer a wide 
and memorable academic 
program during the four 
days of the event, living up 
to WAML´s tradition, and 
strenghtening networking 
and cooperation.
Besides, the definitive ver-
sion of the Congress´ web 
site will be ready soon, with 
applications to receive ear-
ly registration and abstract 
submission. Suggestions 
on pre and post congress 
trips will also be available, 
creating the environment 
for a whole set of new ex-
periences.
Recently, during another 
successful meeting in the 
Ukraine, some members 
of WAML and of the Scien-
tific Committee gathered 
and discussed sugges-
tions received through our 
web site. Right now, we’d 
like to invite all WAML 
members to send us their 
ideas, contributing to the 
improvement of our meet-
ings. Working together, 
we can make it better.
Brazil is getting ready to 
welcome you all.

Eduardo Dantas
WAML Vice-President

The speech of Dr. Edu-
ardo Dantas, the WAML 
Vice-President (Brazil), 
was devoted to acute prob-
lems of ensuring the pa-
tients’ right for autonomy. 
Prof. Sanjin Dekovic the 
WAML Governor (Bos-
nia and Hertzegovina), 
focused his attention on  
medico-legal aspects of a 
physician’s freedom and 
accountability in selection 
of treatment methods.
Adv. Oren Asman was a 
moderator of, and a key-
note speaker, at the rele-
vant round table exploring 
psychiatry and the law.
The importance of continu-
ing medical law and bioeth-
ics education was proved 
by the seminar „Teaching 
Bioethics and Medical 
Law: Methodological Is-
sues”. Prof. Berna Arda 
a WAML Vice-President, 
co-moderated the seminar 
and shared the relevant 
Turkish experience. 
Many burning issues 
were discussed, not only 
at the plenary sections 
and six sessions but also 
during the teleconference 
bridges Kyiv-Kharkiv 
and Kyiv-Lviv. A number 
of initiatives of the Con-
gress organizers and part-
ners were presented at 
the event. For example, 
the Ukrainian Unit of the 
UNESCO Chair in Bioeth-
ics at the Academy of Ad-
vocacy of Ukraine together 
with partner organizations 
plan to launch two projects 
aimed at medical law and 
bioethics education – the 
first for lawyers and other 
specialists taking part in 
creating normative acts in 
the sphere of health care 

and the second for lawyers 
providing legal support to 
clinical trials. 
The atmosphere of the 
gathering was work-relat-
ed but remained creative 
and friendly at the same 
time. The event confirmed 
the usefulness of sharing 
experiences from differ-
ent countries that became 
possible due to the help 
of the WAML and the im-
portance of international 
cooperation.

Authors:
Dr. Radmyla Hrevtsova, 
Adv, JD, PhD,
President of the All-Ukrai-
nian Non-Governmental 
Organization “Ukrainian 
Medical and Legal Asso-
ciation”, Director of the 
Institute of Medical and 
Pharmaceutical Law and 
Bioethics at the Academy 
of Advocacy of Ukraine

Dr. Zoryana Chernen-
ko, JD
Chairperson of the Board 
of the All-Ukrainian Non-
Governmental Organiza-
tion “Ukrainian Medical 
and Legal Association”, 
Senior Lecturer at the 
National University “Kyiv-
Mohyla Academy”
Adv. Andrey Kershis, 
JD,
Partner at “Yurkraft Medi-
cal” law offices, member 
of the All-Ukrainian Non-
Governmental Organiza-
tion “Ukrainian Medical 
and Legal Association”

WAML Brazil Update

Eduardo Dantas,  
WAML Vice-President

As we reach the first half 
of 2011, next year seems 
more and more close, and 
the 2012 WCML Organiz-
ing Committee is working 
hard to present a very spe-
cial congress to WAML´s 
members and friends. 
2012 will represent an op-

Back to Index
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Do You Have an 
Idea, Comment, or 

Suggestion?

Or You Would Like to 
Submitt Your Article 
for Future Issues?

Please contact
Denise McNally 
mcnallyd@cvalley.net

FUTURE MEETINGS 
Of Affiliated National Associations and 

Collaborating Organizations
WAML International Symposium: Convention on Human 
Rights and Biomedicine – updated or outdated?
July 11-12, 2011
University of Coimbra, Portugal 
Contact:  Prof. Andre Pereira
Email: andreper@fd.uc.p

National Association of Medical Examiners 45th Anniversary 
Meeting “Controversies in Forensic Pathology”Cruise 
to Juneau, Sitka, Ketchikan, Hubbard Glacier and British 
Columbia
August 6 – 13, 2011 
Contact: Denise McNally
Email:  name@thename.org
Website:  www.thename.org

International Association of Forensic Sciences 
ETHICS, LAW AND FORENSIC SCIENCE: GLOBAL 
CHALLENGES AND DILEMMAS (WAML Scientific 
session) 
September 12 – 17, 2011
Madeira, Portugal
Contact:  Duarte Nuno Vieira
Email:  dnvieira@inml.mj.pt • Website:  www.iafs2011.mj.pt
Using New Technologies in Medicine and 
Pharmacy: Ethical and Legal Aspects
October 20-21, 2011
Ukraine, the Crimea, Eupathoria
Contact: Radmila Hrevtsova • Email: imedpharmlaw@gmail.com
Email: radmila.hrevtsova@gmail.com, petrovitte@aol.com

Big Pharma: Principles v. Principles
December 8-9, 2011
Rotterdam, Netherlands
Email:  info@erasmusobservatoryonhealthlaw.nl
Contact:  Mr. Andre den Exter
Website:  www.erasmusobervatoryonhealthlaw.nl

Health Care Rationing Conference
December 9 – 10, 2010  
Rotterdam, The Netherlands
Contact:  Roos van Bemmel
Website:  www.erasmusobservatoryonhealthlaw.nl

International Center for Health, Law and Ethics
December 19-20, 2011
Har Hacarmel Hotel, Haifa
Contact:  Professor Amnon Carmi
Email:  amnoncarmi@gmail.com • Email:  ichle@lawmail.haifa.ac.il

ANNOUNCEMENT
International Association for 
Education in Ethics (IAEE):
In April 2011 the IAEE was legally 
established as an association 
for scholars interested and 
involved in ethics teaching.  The 
IAEE will function to enhance 
exchanges of experiences from 
experts in the field of ethics 
from different parts of the world.  
The IAEE will hold international 
conferences, exchange and 
analyze experiences with the 
teaching of ethics in various 
educational settings, promote 
the development of knowledge 
and methods of ethics education 
and function as a global centre 
of contact for experts in this 
field.  The first international 
conference will take place in 
May 2012 in Pittsburgh, USA.  
More information:  Center for 
Healthcare Ethics at Duquesne 
University, Pittsburgh at www.
duq.edu/chce/iaee 

http://www.facebook.
com/thewaml
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The WAML is a worldwide 
organization with active 
members in regional or-
ganizations! Founded in 
1967 by Prof. Dierkens, 
the WAML has cooper-
ated with the WHO and 
the UNESCO in several 
projects. That’s why we 
should not ask: “what can 
the WAML do for me, 
but what can I do for the 
WAML!”
Its History, prestige and 
know-how are priceless! In 
order to fulfill our ethical 
and professional duties as 
scholars, lawyers, doctors 
and humanists engaged in 
the rule of law and human 
rights, the WAML is the 
right Organization to be 
engaged in!
The more so as the 
strength of the WAML 
comes from its influence 
in regional networks and 
research projects. That is 
what one can detect from 
reading this newsletter, 

which I had the honor of 
editing.
The honor became a real 
pleasure since distin-
guished Scholars have 
sent outstanding contribu-
tions. The next few pages 
offer us an outlook into 
several regional activities: 
the vibrant activities of the 
European Association of 
Health Law; the stimulat-
ing debates of the Réseau 
Universitaire Internation-
al de Bioétique/Interna-
tional Academic Network 
for Bioethics; the on-going 
research on Medical er-
ror and Liability systems 
performed at the Centre 
for Biomedical Law of the 
University of Coimbra, the 
intellectually enjoyable 
experience of the Interna-
tional Symposium Conven-
tion on Human Rights and 
Biomedicine: updated or 
outdated, as  a second part 
of the prestigious Euro-
pean Summer Course on 
Health Law and Bioethics 
at the University of Tou-
louse III; and the gigantic 
research activities in the 
field of medical liability 
that are going on around 
Europe and the world and 
coordinated in Vienna by 
ECTIL …
We can also read some 
particular insights into 
medical liability reforms 

in Macau, or the thoughts 
about deontological duties 
of medical experts, the 
Private Autologous Cord 
Blood Banks, and the Por-
tuguese Medico-legal Or-
ganization.
Moreover, this newsletter 
starts with two new col-
umns: “My Hobby”, where 
we are delighted to begin 
with our President, Tom 
Noguchi (read and learn 
more about his intense 
life!) and “Notes on Histo-
ry of Medicine”, this issue 
is dedicated to History of 
Pharmacy. I hope you will 
help us to continue these 2 
adventures…
One last word to share my 
happiness… This year the 
WAML was especially ac-
tive in Portugal! (1) the 
WAML co-sponsored the 
International Symposium 
“The Convention on Hu-
man Rights and Biomedi-
cine” that took place Co-
imbra; (2) in September, 
Prof. Noguchi, Adv. Dan-
tas and myself (together 
with Prof. Fierro) were 
invited speakers at the In-
ternational Association on 
Forensic Sciences meeting 
in Funchal and the links 
with the IAFS are now 
stronger; (3) in November, 
Adv. Asman, a well-known 
expert on Mental Health 
Law, participated in the 

Message from the 
Guest Editor 

André Pereira 
Guest Editor for WAML

Disclaimer
The articles presented in this 
newsletter express the views of 
the authors and do not neces-
sarily reflect the attitudes or 
opinions of the WAML

http://www.thewaml.com
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Third European 
Conference on Health 
Law

Portuguese Congress of 
Psychiatry in Coimbra.
And next year… intense 
and hot activities will take 
place in Brazil!
Good reading and See you 
in Maceió!

André Pereira

Herman Nys 
Vice President of WAML

Under the auspices of the 
European Association for 
Health Law, the Centre for 
Biomedical Ethics and Law 
of the Catholic University 
of Leuven organized (as 
part of celebrating its 25th 
anniversary) the Third 
European Conference on 
Health Law on the 6th and 
7th of October 2011.  The 
first two  of these confer-
ences were organized in 
Edinburgh, by the team of 
Professor Graeme Laurie. 
Thus, for the first time, the 
European Conference on 
Health Law was organized 
on the European continent, 
in Belgium.  The World 
Association for Medical 
Law was also founded in 
Belgium was in 1970. 

 The central theme of the 
Conference in Leuven was 
‘AN AGEING EUROPE 
– HEALTH LAW REVIS-
ITED’. Europe is facing a 
trend of demographic and 
social change that is likely 
to have a significant im-
pact on its health systems 
in the coming decades. 
The primary concerns are 
related to the double chal-
lenge of population ageing 
and population decline. 
These changes will result 
in a shrinking workforce 
to handle the steadily in-
creasing healthcare needs 
of the very old, who will 
constitute the fastest grow-
ing segment of the popula-
tion. Adaptation of Euro-
pean health systems, to the 
new situation, also makes 
it necessary to revisit fa-
miliar and less familiar 
health law problems.  
The Conference was a 
great success, with more 
than 160 participants com-
ing from every place in 
Europe and other parts of 
the globe. Scientifically 
speaking, it was most il-
luminating with presenta-
tions and discussions on 
themes such as: decision 
making by advance direc-
tives, proxis, guardians; 
end of life decisions; telec-
are; telemonitoring; the 
protection of privacy; ac-
cess to affordable health 
care; cross border care; 
medical experiments with 
elderly subjects; and ac-
cess to (private) health in-
surance.  The Conference 
was preceded by a closed 

workshop for early career 
researchers, on the 5th of 
October, which guaranteed 
an important participation 
of young scholars.  A lot of 
them subscribed as  mem-
bers of the Association, 
guaranteeing it a great 
future. The prize for the 
best poster presentation 
was won by Michiel Ver-
linden and his colleagues 
(Access rules stimulating 
the exchange of biological 
specimen within biomedi-
cal research).
 
Herman Nys
Vice President of WAML

Coimbra International 
Symposium: Convention 
on Human Rights and 
Biomedicine: Updated or 
Outdated?

André Pereira 
Governor of WAML

The Convention on Hu-
man Rights and Biomedi-
cine was approved by 
the Council of Europe, in 
Oviedo, in April 1997. The 
Convention regulates bio-
medical law and aims to 
establish the harmoniza-
tion of European human 
rights and principles. The 
message is clear: science 
and technology are just a 

means to serve the human 
person and not a goal in 
themselves. Therefore, law 
and ethics shall regulate 
the use of technology and 
not the other way around.
The Oviedo Convention 
has been correctly called 
the European Constitu-
tion of Medical Law and 
fourteen years after its ap-
proval this international 
document is of paramount 
importance in the legal 
debate in medical law, as 
more countries ratify it. 
Currently, 28 countries 
have done so and France 
is in the process of ratify-
ing it.
Last 11th and 12th July, an 
international symposium 
considering this Conven-
tion took place at the Fac-
ulty of Law of the Univer-
sity of Coimbra (Portugal). 
This symposium was orga-
nized by Dr. André Pereira 
of the Centre for Biomedi-
cal Law and constituted a 
second part of the Euro-
pean Summer Course on 
Health Law and Bioethics 
of the University of Tou-
louse – III, organized by 
Prof. Anne-Marie Duguet. 
The Executive Commit-
tee of the WAML has en-
dorsed and co-sponsored 
this program and several 
governors and members 
of the WAML participated 
in this symposium. More-
over, President Noguchi 
gave a speech (by video), 
introducing the role of the 
WAML.
The issues that were ana-
lyzed and discussed match 
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the chapters of the Con-
vention on Human Rights 
and Biomedicine: prin-
ciples; informed consent; 
private life and right to 
information; human ge-
nome; assisted reproduc-
tion technologies; scien-
tific research; organ and 
tissue removal from liv-
ing donors for transplan-
tation purposes; prohibi-
tion of financial gain from 
the disposal of a part of 
the human body; and in-
fringements of the provi-
sions of the convention.
(See: http://www.cen-
trodedireitobiomedico.
org/files/DESDOBRAV-
EL.pdf )
The success of the sym-
posium was due to the 
quality of the speakers, of 
when 19 were women and 
8 were men..  including 
the speakers and chair-
persons, there were more 
than 80 participants. There 
were participants from 
more than 10 countries 
(Portugal, Italy, France, 
Belgium, Germany, Po-
land, Czech Republic, 
Ukraine, Brazil, United 
States and Mauritius).
The audience was highly 
motivated.  This gives us 
hope for a strong develop-
ment of medical law with 
this enthusiastic group and 
other young colleagues. 
One should mention the 
atmosphere of free think-
ing and fraternal academ-
ic debate, which enabled 
participants to argue con-
flicting views about sen-
sitive bioethical issues 

with tolerance for others. 
That is, in our opinion, 
the greatest strength of 
the University and shall 
remain so.
The Organizing Commit-
tee, after debating with 
the speakers of the sym-
posium, and the members 
of the Executive Commit-
tee of the WAML, reached 
the following statement:
Final Statement:
1. The Convention on Hu-
man Rights and Biomedi-
cine has played a major 
role in the development 
of medical law in these 
last 14 years and is be-
coming a ius commune in 
most European countries. 
Therefore, more ratifica-
tion procedures of the 
Convention and its Addi-
tional Protocols by State 
Parties should be encour-
aged and the continuation 
of the work concerning 
development and approval 
of other Protocols should 
be supported.
2. The principles of human 
dignity, integrity of the hu-
man person; transparency 
(of medical treatment and 
medical research); equity 
in access to health ser-
vices; and prohibition of 
financial gains from sale 
of the human body or its 
parts are paramount in 
European bioethics and 
should be promoted by 
the Council of Europe and 
the State Parties.
3. The Symposium contri-
butions proposed new in-
terpretations and demand-
ed a permanent debate 

about the coherence of the 
Convention and the com-
munity expectations in the 
field of bioethics, namely 
in areas like: assisted re-
production technologies; 
genetic testing; data pro-
tection; living wills; end-
of-life decisions; and law 
enforcement.
4. Public debate of the 
Convention on Human 
Rights and Biomedicine 
ought to be encouraged. 
Notably, graduate stu-
dents in law, philosophy, 
bioethics, medicine, nurs-
ing, pharmacy, life sci-
ences and other relevant 
areas should learn and de-
bate the text of the Oviedo 
Convention and its ad-
ditional Protocols. Only 
through education and 
debate can there be an in-
formed society and a true 
democratic choice.
5. The prohibition of fi-
nancial gains or compa-
rable advantage from the 
human body should be 
reaffirmed, notably in the 
field of surrogate mother-
hood, donation of organs 
and tissues and in the area 
of research with human 
tissues. In order to clarify 
the balance between the 
protection of human be-
ings and the advance of 
science and technology, 
an additional Protocol 
concerning prohibition of 
financial gains from the 
human body should be 
enacted. The human ge-
nome, as such, is a “Com-
mon Good of Humanity” 
and should remain intel-

lectual property free. 
6. The Council of Europe 
should promote symposia 
in order to debate each 
article of the Conven-
tion, with a perspective of 
each State Party and the 
means of implementation. 
A report on the evolution 
of the implementation 
should be published regu-
larly and the collaboration 
of academic institutions 
should be encouraged for 
this purpose.

André Pereira
Governor of WAML

Academic Research in 
Bioethics

Brigitte Feuillet 
Professor of Law

This could be the new 
name for the International 
Academic Network for 
Bioethics, the network 
created in 2007 to as-
sess biomedical practices 
throughout the world. The 
life sciences and in partic-
ular, biomedical science, 
have considerably pro-
gressed over the decades, 
to offer a multitude of new 
treatments. Going beyond 
its initial therapeutic goal, 

RESEARCH PROJETS

http://www.centrodedireitobiomedico.org/files/DESDOBRAVEL.pdf
http://www.centrodedireitobiomedico.org/files/DESDOBRAVEL.pdf
http://www.centrodedireitobiomedico.org/files/DESDOBRAVEL.pdf
http://www.centrodedireitobiomedico.org/files/DESDOBRAVEL.pdf
http://www.centrodedireitobiomedico.org/files/DESDOBRAVEL.pdf
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medical practice offers 
the unique opportunity to 
respond to society’s ex-
pectations related to in-
dividual personal desires. 
People are able to access 
techniques which allow 
them to have children; to 
assert their social iden-
tity; to decide about their 
end of life…in all, to re-
spond to suffering instead 
of merely treating disease. 
Recourse to medical tech-
nologies has become, at 
least in part, a social and 
cultural phenomenon.
Despite the unquestion-
able benefits of such prog-
ress, it also brings with it 
risks for fundamental hu-
man rights. It can impact 
upon the structure of fami-
lies. Faced with increasing 
demands, we can observe 
the emergence of a market 
of ‘well-being’ medicine. 
The fundamental problem 
is to find a way to recon-
cile individual freedom, 
based on personal auton-
omy, with the protection 
of the human being. Legal 
norms appear to be one of 
the best tools to address 
this goal, even if we rely 
increasingly on ethical 
norms to regulate the area 
of biomedicine. Different 
cultures respond to the 
challenges of biomedi-
cine in different ways. 
Biomedical practices deal 
with issues related to life, 
to the human body, to 
sexuality, to reproduction 
and to death. There is no 
single understanding of 
these concepts: it will de-

pend on individuals, on 
culture or on religion. If 
one agrees that the law of 
different countries trans-
lates the different social 
options, it should be ana-
lyzed through the prism of 
other disciplines, such as 
anthropology, philosophy, 
sociology, psychoanalysis 
and  psychology...in order 
to enable an understand-
ing (and respect of the 
cultural differences and 
to reflect upon a possible 
(universal?) harmoniza-
tion. 
The International Aca-
demic Network for Bio-
ethics, created in 2007 by 
Brigitte Feuillet, a Profes-
sor at Rennes Faculty of 
Law and Member of the 
French University Insti-
tute, aims to address all of 
these issues. The network, 
which brings together uni-
versities from countries 
with many diverse cul-
tures, regularly discusses 
themes linked to biomedi-
cal practice. Issues that 
have already been ad-
dressed include: the ano-
nymity of gamete donors 
in assisted reproduction 
(Who is my Genetic Par-
ent? Donor Anonymity 
and Assisted Reproduc-
tion: a Cross-Cultural Per-
spective, Bruylant, 2011); 
the extent to which an 
adolescent’s voice should 
be heard in clinical pro-
cedure (Adolescents and 
Clinical Procedures); the 
identity of stakeholders 
providing support to the 
terminally ill (Loved ones 

and the terminally ill to 
be published in 2012);and 
whether today’s medi-
cine liberates women or 
turns their body into a 
mere tool (The Female 
body and biomedicine to 
be published in 2012). 
This pluridisciplinary and 
international approach 
produced  workshops 
and subsequent publica-
tions (in French and then 
in English) in Bruylant’s 
(Brussels) Collection on 
“Law, Bioethics, and So-
ciety”. 
Some of the network’s 
members (such as B. 
Feuillet and G Schamps, 
Professor at Louvain Fac-
ulty of Law, and Director 
of the Centre for Medical 
law in Belgium…) regu-
larly attend the meetings 
of the World Association 
for Medical Law. This 
body of research, and the 
connections between the 
organisations that carry 
it out, mean that research 
into biomedical practice 
can only improve: some-
thing of which we should 
all be proud.

Brigitte Feuillet
Professor of Law

Malpractice and 
European Tort Law

Colm McGrath

Here at the Institute for 
European Tort Law in Vi-
enna the subject of medi-
cal malpractice is never far 
from our minds. Indeed, in 
2001 the first publication 
in our long running Tort 
and Insurance Law series 
focused on that particular 
problem area and it is one 
that we have come to re-
visit in two recent works: 
The first (Medical Li-
ability in Europe: A Com-
parison of Selected Ju-
risdictions) focused on 
updating and expanding 
on the 2001 volume by in-
vestigating malpractice in 
13 European states. What 
is immediately clear in 
the volume is that, while 
the basic shape of civil li-
ability structures remain 
similar in many systems-
except for the ‘tort only’ 
approach in England. 
These play out within a 
wide range of healthcare, 
social security and com-
pensation regimen, argu-
ably putting the lie to any 
degree of utility in looking 
abroad for better solutions 
while providing much by 
way of interesting com-

Do You Have an Idea, 
Comment, or  
Suggestion?

Please Contact
Denise McNally 

worldassocmedlaw@gmail.com
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parison. 
Some features of the mal-
practice action in Europe 
are universal: the diffi-
culties surrounding situa-
tions of uncertain causa-
tion, which are as obvious 
in the no-fault regimes of 
Scandinavia as they are in 
many others The desire 
to focus primarily on a 
civil remedy, consigns the 
criminal law to the most 
flagrantly injurious results 
of medical treatment. The 
gap between professional 
regulation and legal sanc-
tion remain in many sys-
tems, attesting to the con-
tinuing sense of separation 
between a practitioner’s 
right to ply his/her trade 
and a patient’s right not to 
be negligently injured.
 Some features are more 
specific and it is this 
specificity that is often the 
most interesting area of 
development in a system. 
Increasingly medical error 
is co-opted within focused 
schemes. These are often 
designed (as in the case of 
France, Belgium and soon 
Poland) to provide com-
pensation and remove the 
stigma of fault from pro-
ceedings or (as in the case 
of Austria and Germany) 
to provide access to trust-
worthy, expert arbitration 
between the parties. Thus 
they provide, at the very 
least, a stronger bargain-
ing position with social 
insurance carriers.  Dif-
ferences in procedure are 
to be expected, with the 
various standards (and the 

burdens) of proof across 
Europe. This produces a 
varied set of hurdles for 
the patient throughout the 
continent. Perhaps most 
interesting for the coming 
decade is the news that 
some European systems, 
such as in the Czech Re-
public, are on the cusp 
of introducing dedicated 
provisions regarding the 
treatment contract in the 
forthcoming draft code.  
Similar issues have been 
raised recently in Ger-
many.  
European harmonization 
remains an unlikely pos-
sibility in this field, due 
to the many varied health-
care systems within the 
Union. In the context of 
free movement, one must 
wonder just how well 
this continued fracturing 
serves patients, particu-
larly those who choose to 
go abroad for their treat-
ment. 
The second work (Medi-
cal Malpractice and 
Compensation in Global 
Perspective, forthcoming 
2012) was part of collabo-
ration with the Chicago-
Kent Law Review. It was 
drawn from a conference 
in Vienna, in December 
2010. It cast a wider net 
by putting the problem 
of malpractice and com-
pensation in a truly global 
perspective. Among the 
countries included in this 
survey (alongside Euro-
pean stalwarts like France, 
England and Germany) 
are China, the United 

States, Japan, and New 
Zealand. Here, a number 
of themes emerged:
There are a wide range 
of legal models applied 
to the doctor-patient rela-
tionship. The traditional, 
incrementally developed, 
models, found in many 
European systems, stand 
in stark contrast to the 
codification of the medi-
cal relationship within the 
consumer defence code in 
Brazil or the explicit em-
phasis placed on the role 
of socio-economic rights 
to medical treatment in 
South Africa.
A global approach dem-
onstrates the role that im-
proving patient safety and 
error reporting measures 
can have in influencing 
both the frequency and 
tenor of malpractice ac-
tions. Particularly in Ja-
pan where, following a 
spike in the historically 
low levels of malpractice 
actions, a programme of 
peer review and public 
reporting of error appears 
to have contributed to 
lowering litigation rates 
and improving care suc-
cessfully over a relatively 
short period. 
Unlike the recent tenden-
cy towards compensation 
schemes, visible in some 
European states, the same 
pattern does not seem to 
be replicated on a glob-
al scale. Aside from the 
scheme in place in New 
Zealand since the 1970s, 
which replaced tort law 
entirely for all accidents, 

not simply malpractice, 
there is little evidence of 
any attempt to take fault 
out of the liability equa-
tion. 
Perhaps the most interest-
ing finding of this project 
has been the recent codi-
fication of the rules sur-
rounding the malpractice 
in China within the con-
text of wider tort reforms. 
Though not without flaws, 
this model represents an 
interesting and modern 
approach to malpractice 
that could be useful for 
other states seeking to 
codify a separate body of 
rules in this area. 
These studies both re-
mind the reader of the 
tension between treating 
malpractice as its own, 
sui generis form of liabil-
ity and its place within the 
general liability systems 
in a state. Many problems 
often result from the latter 
while the former repre-
sents a modern, minority 
approach.  The Institute 
is currently planning a 
comparative study into li-
ability in situations of fi-
nancial scarcity. In times 
of straining healthcare 
budgets, this area will un-
doubtedly be the cause of 
much future litigation and, 
as such, is ripe for further 
investigation. 

Colm McGrath
Institute for European  
Tort Law, Vienna.
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Private Autologous 
Cord Blood Banks: Legal 
and Ethical Issues in 
Europe 

Anne-Marie Duguet
Member of the WAML  

Audit Committee

In 2004, the European 
Group on Ethics in sci-
ences and new technolo-
gies considered that “the 
legitimacy of commercial 
cord blood banks for autol-
ogous use should be ques-
tioned as they sell a ser-
vice which presently has 
no real use regarding ther-
apeutic options”....“While 
some members of the 
Group consider that this 
activity should be banned, 
the majority considers 
that the activities of these 
banks should be discour-
aged but that a strict ban 
would represent an undue 
restriction on the freedom 
of enterprise and the free-
dom of choice of individu-
als/couples.”
The number of private 
cord blood banks is in-
creasing. So far, it is esti-
mated that over 200,000 
cord blood units are held 
by the private sector. 
These companies act as a 
“biological insurance” for 
parents. They propose to 
store a child’s cord blood 
in return for a fee. When 
required the banks will 
provide them with stem 
cells from the cord blood..  
Examples of famous peo-

opposition to autologous 
cord blood banks. Seven 
national ethics committees 
have expressed specific 
opinions on cord blood 
banks. Cyprus indicated 
that the services offered 
by autologous cord blood 
banks “will most prob-
ably not have any realistic 
use in the foreseeable fu-
ture”. For French CCNE, 
the systematic storage of 
placental blood for exclu-
sively autologous uses, in 
the present state of medi-
cal science, would be illu-
sory,... devoting public re-
sources to these projects 
would be futile. There is 
an imputation that dedicat-
ed preservation of placen-
tal blood (autologous or 
within a family) is morally 
reprehensible and thus it 
should be offered as a pos-
sibility, in exceptional cir-
cumstances and not rou-
tinely. Greece considered 
that the choice of private 
use cannot be justified on 
ethical grounds: the pur-
pose to  ensure the widest 
possible utilisation of these 
cells, is better served by 
heterologous transplanta-
tion which is ensured by 
networks of collections 
and not by autologous 
transplantation. The Aus-
trian Bioethics commis-
sion does not recommend 
the storage of cord blood 
stem cells for autologous 
transplantation. The Irish 
Council of Bioethics re-
mains unconvinced of the 
utility of commercial cord 
blood banking for future 
personal use. A prohibi-
tion of the practice would 
restrict the personal au-
tonomy of individuals who 
might wish to avail them-

selves of such service.
The quality of information 
given to the parents is of 
concern. The recommen-
dation is:
- special kinds of advertis-
ing should be strictly con-
trolled by the competent 
authorities.
 Clear and transparent 
information is needed 
regarding the cost for 
patients.(Belgium).
 -  Parents should be in-
formed of the current lack 
of any scientific or medical 
justification for systematic 
collection of cord blood 
for exclusively autologous 
purposes (France). 
- Operation of commercial 
collections must provide 
comprehensive informa-
tion to prospective clients 
and refrain from mislead-
ing advertiing. Appropri-
ate public information 
tools should be developed, 
including consent forms 
and information docu-
ments for prospective us-
ers of already operating 
companies (Greece)
-Specific information ma-
terial, targeted to parents 
about the storing of um-
bilical cord blood, should 
be developed (Sweden)
- Accurate and valid in-
formation, relating to fu-
ture therapeutic potential, 
should be prepared. Mis-
leading advertising should 
be prohibited (Ireland)
Regarding the informa-
tion, the GEE recom-
mends “If commercial 
cord blood banks are al-
lowed, appropriate infor-
mation should be given to 
the consumers willing to 
use their services, includ-
ing the fact that: the likeli-
hood that the sample may 
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ple who have  accessed pri-
vate cord blood banks are 
cited to provide an incen-
tive to families. The argu-
ment used is the provision 
of a “biological insurance” 
which appears as a “one-
in-a-lifetime opportunity”, 
in case of serious illness of 
their child. 
Being highly advertised, 
the use of cord blood 
banks has led to heated 
debates. The utility of 
cord blood, as a treat-
ment in serious illnesses, 
is being spread more and 
more, such that parents 
are aware of its potential 
use. In several countries, 
different institutions have 
started to express their 
concerns about how infor-
mation is disseminated to 
avoid exploitation.
A survey on the implemen-
tation of the 2004/23/EC 
Directive on setting stan-
dards of quality and safe-
ty of human tissues and 
cells, has been conducted  
among EU member states, 
for the European Project 
POSEIDON, with ques-
tions about private autolo-
gous cord blood banks be-
ing raised.
Autologous cord blood 
banks have been created 
in 13 European countries. 
As some countries do not 
allow the storage of cord 
blood for autologous pur-
poses (Cyprus, Denmark, 
Italy, Portugal, France), 
families are invited to send 
the sample elsewhere. 
Among the EU member 
states, the opinion on pri-
vate cord blood banks dif-
fers and the debate is on-
going. 
Some countries have 
clearly expressed their 

Back to Index
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be used to treat one’s child 
is currently negligible; 
that the future therapeutic 
possibilities are of a very 
hypothetical nature; and 
that up, until now there 
is no indication that the 
present research will lead 
to specific therapeutic 
application of one’s own 
cord blood cells. There-
fore, information has to be 
particularly explicit that 
the auto conservation has 
little value in the current 
state of scientific knowl-
edge. This information 
should be made clear on 
all media, including inter-
net, and in any contracts 
linking commercial banks 
to their customers.” 

Anne-Marie Duguet
Member of the WAML  
Audit Committee
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Medical Liability: From 
Fault to Alternative 
Systems

Guilherme de Oliveira

The Centre for Biomedi-
cal Law is carrying out a 
research project, funded 
by the Portuguese Foun-
dation for Science and 
Technology, aiming to 
study the feasibility of the 
implementation of a med-
ical responsibility system 
less aggressive, more ef-

fective and aimed at the 
reduction of medical er-
ror.
This study has not yet been 
performed in Portugal or 
even in many of the devel-
oped countries. It seeks to 
show how the traditional 
system of medical respon-
sibility is not reaching its 
objectives: It does not ef-
fectively contribute to the 
deontological control of 
the professionals. It does 
not compensate the dam-
ages to those who are vic-
tims of malpractice. Nor 
does it punish damages to 
the legal assets protected 
by criminal law.
 (Studdert and Brennan 
- No fault compensation 
to medical injuries: the 
prospect for error preven-
tion; JAMA, 286, p.227 a 
223). 
The project aims to dem-
onstrate that it is not 
enough to discard the 
weaknesses of the Por-
tuguese civil liability 
system by increasing the 
number of complaints 
against deficient profes-
sionals, by increasing the 
speed of proceedings for 
faster convictions or by 
increasing the sentences 
and compensation. 
One has to consider that 
the traditional medical 
responsibility system 
– based on fault, like that 
in force in Portugal, has 
not satisfied any of the 
purposes for which it was 
created. In addition, in-
creasing the severity of 
the system would proba-

bly have, contrary to what 
one might imagine, an ad-
verse effect. Instead of im-
proving results, escalation 
of the system would bring 
about an inflated volume 
of litigation, would impair 
the level of confidence in 
the patient/physician rela-
tionship and would pro-
voke an increase in “de-
fensive medicine.” 
This project commenced 
with an analysis of the 
legal and practical frame-
work, regarding profes-
sional responsibility. It is 
anticipated that this will 
demonstrate that: disci-
plinary control is frail; ac-
tions for compensation of 
damages are inefficient; 
and that criminal laws are 
probably disproportion-
ate, considering the com-
plexity of medical prac-
tice. 
Should Portuguese law 
establish a system that 
does not subject minor 
negligence to penal re-
sponsibility? Since medi-
cal practice develops 
within the framework of 
a complex system, with 
uncertain results, viola-
tion of the leges artis be-
comes excessively easy, 
and probably it also be-
comes inordinately easy 
to accuse a professional 
of negligence, submit-
ting him/her to unrealis-
tic sanctions. Criminal 
liability – being the most 
serious and dishonourable 
– probably should be re-
served for the most seri-
ous infractions –less for 

the result than for the high 
degree of negligence dem-
onstrated by the agent. 
Should civil responsibil-
ity also abandon the tra-
ditional model based on 
the search for a guilty 
party? The modern theo-
ry of organisation shows 
that many individual be-
haviours are induced by 
the system in which they 
are integrated. Judicial 
punishment tends to de-
tract from the improve-
ments that the organisa-
tion needs. The judicial 
punishment of the guilty 
individual does not help 
to reduce medical errors 
within the system. Prob-
ably civil responsibil-
ity should embark on a 
transformation towards a 
no-fault system – a move-
ment that already exists in 
other countries
Disciplinary responsibil-
ity, in its turn, could rein-
force its role by exercising 
control over professional 
practice and evaluating 
merit. The advantage is 
that such actions are ex-
ecuted among peers. This 
may avoid judicial re-
views which cause defen-
sive reactions and delays 
in the appropriate attribu-
tion of compensation. 
After demonstrating the 
disadvantages of the cur-
rent system, and the ad-
vantages of certain trans-
formations, an economic 
and financial analysis will 
be required. This is needed 
to evaluate implications of 
the proposed changes: on 
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The Portuguese Medico-
Legal Organization and 
the Portuguese Medico-
Legal Council

Duarte Nuno Vieira 

The Portuguese medico-
legal organization was pro-
foundly restructured, after 
April 2001  by a structural 
reform of the Portuguese 
Ministry of Justice, under-
taken at the turn of the mil-
lennium. This involved the 
dissolution of the Institutes 
of Legal Medicine in Lis-
bon, Porto and Coimbra, 
and their unification into a 
single National Institute of 
Legal Medicine (NILM).
The NILM which is based 
in Coimbra has three del-
egations (North, Centre 
and South, located in Por-
to, Coimbra and Lisbon 
respectively), as well as 
a network of 31 Medico-
Legal Offices dispersed 
throughout the country. 
Together, these bodies 
provide medico-legal and 
forensic coverage for the 
whole country. 
The NILM has the legal 
status of a public institute, 
integrated into the indi-
rect administration of the 
state, (it is overseen by the 
Ministry of Justice), with 
autonomy over its own 
property and administra-
tive and financial matters.  
Its mission is to provide 
scientific coordination and 

training in the area of legal 
medicine and the other 
forensic sciences. It also 
oversees and supervises 
the activities of its medi-
co-legal departments and 
of the experts contracted 
to provide specialist ap-
praisals.  It discharges its 
functions and exercises 
its remit in collaboration 
with higher education es-
tablishments, particularly 
medical schools (both 
public and private), follow-
ing the celebration of pro-
tocols in the area of educa-
tion, training and scientific 
research.  
The Portuguese model 
has some innovative as-
pects (for more details, 
see www.eclm.org), and 
is considered by many to 
be one of the best systems 
in the world. Indeed, it is 
often used as a model for 
study and reference, given 
the results that have been 
achieved and the indepen-
dence and value of the ex-
pert appraisals that it pro-
vides. 
The Medico-Legal Council 
(MLC) is part of the or-
ganizational structure of 
the NILM and one of the 
oldest bodies of the Portu-
guese medico-legal system 
(operating since 1918). It 
is thus of great importance 
for the administration of 
justice.  One of its main 
functions is to issue expert 
opinions about technical 
and scientific matters,  
whenever a court is hear-
ing a case with medical 
aspects that are controver-
sial or difficult to interpret 
(such as cases of medical 
error, which account for 
most of its interventions).  

By law, the technical and 
scientific appraisals issued 
by the MLC are not open 
to review and constitute its 
definitive opinion on the 
subject (unless new evi-
dence is produced to jus-
tify an amendment). These 
appraisals thus represent 
the final word on the mat-
ter and the court generally 
follows them in its final 
decision. To avoid being 
inundated with requests 
from the courts, techni-
cal-scientific and ethical 
consultations of this kind 
may only be requested by 
the Ministry of Justice, 
Supreme Judicial Coun-
cil, Public Prosecutor or 
President of the Board of 
Directors of the NILM.  
The MLC is presided over 
by the president of the 
board of directors of the 
NILM. It includes the di-
rectors of the three NILM 
delegations (North, Cen-
tre and South), a repre-
sentative of the disciplin-
ary councils of the three 
regional sectors of the 
Portuguese Medical Asso-
ciation, 11 medical profes-
sors in various Faculties 
of Medicine (Clinical Sur-
gery, Clinical Medicine, 
Obstetrics and Gynaecol-
ogy, Pathology, Medical 
Ethics or Law, Orthopae-
dics and Traumatology, 
Neurology or Neurosur-
gery and Psychiatry) and 
2 law professors (one from 
criminal law and the oth-
er from civil law) named 
by the Faculties of Law. 
Whenever necessary, the 
MLC may also request 
the collaboration and pres-
ence at meetings of profes-
sors from other medical 
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the activity of the private 
insurers; on the State bud-
get; on the Health Units; 
and on the Social Security 
System. 
It is important to note that 
the current study – and 
the subsequent economic 
analysis – is only com-
pletely meaningful if, in 
a third phase, a system 
of reporting of errors and 
quasi-errors is set-up. This 
would allow the-analysis 
and the issuance of guide-
lines to reduce such errors 
in the health care system. 
In conclusion, this project 
involves the first part of a 
wider idea: how to bring 
about changes in the li-
ability-legal framework 
so that it could work, as 
another tool, to improve 
quality of the health care 
system, rather than func-
tion as a repressive instru-
ment that may cause even 
more negative results. 

Guilherme de Oliveira
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areas or higher education 
establishments and of spe-
cialists of recognised mer-
it.  This occurs when its 
permanent members do 
not have the expertise to 
assess the matters being 
reviewed.  The secretary 
of the MLC, is appointed 
by it, upon the suggestion 
of the president, and is, 
preferably, a university lec-
turer in Legal Medicine. 
The Medico-Legal Coun-
cil also has a number of 
other functions in addition 
to those mentioned above. 
These are: 
1) To pronounce upon mat-
ters of an ethical nature in 
the context of expert activ-
ity and research developed 
by medico-legal depart-
ments in Portugal; 
2) To monitor and assess 
the expert services provid-
ed by the INLM, propos-
ing measures deemed to 
be appropriate for the due 
fulfilment of its tasks and 
issuing opinions about any 
reforms that need to be 
made to the medico-legal 
system or its functioning; 
3) To issue opinions con-
cerning the cooperation of 
the medico-legal services 
with other departments 
or institutions and to pro-
nounce, of its own initia-
tive or at the request of 
the president of the board 
of directors, upon matters 
relating to the Institute’s 
functions, drawing up 
recommendations in the 
sphere of medico-legal ac-
tivity.  
As already mentioned, 
the development of legal 
medicine and the forensic 
sciences in Portugal has 
been particularly positive. 

Since the beginning of the 
21st century and  the cre-
ation of the NILM, there 
has been an increase in its 
influence, quality and cred-
ibility and it has played a 
more significant role in 
education and research.  
The new organizational 
model has undoubtedly 
contributed to this devel-
opment and is likely to 
lead to an even brighter 
future for this area. Its 
remit is broadened and 
strengthened in various 
expert areas of the foren-
sic sciences. It is probable 
that it will change its name 
to the National Institute 
for Legal Medicine and 
Forensic Sciences.  What-
ever the development, the 
Medico-Legal Council will 
certainly continue to per-
form an essential role, co-
operating with the Courts 
in the administration of 
justice and constituting a 
fundamental national body 
for expert opinion on legal 
cases involving medical li-
ability.

Duarte Nuno Vieira
Director of The National 
institute of Legal Medicine 
of Portugal

Francisco Corte-Real

The Medical Expert: 
Some Deontological 
Issues

Back to Index

The existence of conflicts 
between the ethical prin-
ciples of medicine and the 
need for expert interven-
tion is common. Some-
times, the medical exam-
iner is called to intervene 
in a way contrary to his 
ethical principles. Such 
judicial requests, sup-
ported by criminal inves-
tigation laws, often do not 
consider important medi-
cal principles. The expert, 
before anything else, is 
a doctor and the activity 
is a medical act. So the 
question arises as to what 
should prevail, namely: 
ethical duty or compli-
ance with a court order?
The Portuguese Medi-
cal Deontological Code 
states unequivocally,  that 
any physician who is 
called to act as an expert 
must fulfill that mission, 
but only while following 
the precepts of the Code. 
That is, the Code does not 
establish any statutory 
exception that allows the 
medical expert to ignore 
the principles contained 
therein. We must not for-
get that any doctor may be 
called upon as an expert.
One of the most important 
precepts, sometimes put 
in question under judicial 
orders, is carrying out an 
examination without the 
consent, or against the 
will, of a particular per-
son. Consent to the per-
formance of any medical 
procedure is one of the 
fundamental principles of 
medicine.  If there is op-

position by the person, 
in most situations, that 
medical intervention will 
not be performed.  How-
ever, even with opposi-
tion by the person to be 
examined, the doctor may 
be given the order to carry 
out an examination.
Among many examples, 
some time ago, in a re-
gion of Portugal, a judi-
cial order was given to a 
medical expert to conduct 
a sexual examination in a 
woman, who had returned 
from South America and 
was suspected of carry-
ing intra-vaginal drugs. 
The woman did not con-
sent to the examination 
and, therefore, the medi-
cal expert refused to use 
force to compel her to 
do so. Consequently, the 
judicial authority started  
proceedings against the 
physician for disobeying 
a court order. It asked an 
opinion from the National 
Council of Legal Medi-
cine (an advisory body of 
the National Institute of 
Legal Medicine of Portu-
gal) which was favorable 
to the attitude assumed 
by the physician, accord-
ing to the provisions of 
the Deontological Code. 
Even if a sexual examina-
tion could be performed 
through the use of force 
against the wishes of 
the examined women, it 
would be difficult to ac-
cept the use of medical 
knowledgefor legal pur-
poses.
Article 6 of the Portu-
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Macau, a Portuguese over-
seas possession until 1999, 
is nowadays a Special Ad-
ministrative Region of the 
People’s Republic of China. 
Under the “one country, 
two systems” principle, 

guese law of forensic ex-
ams, says that “no one can 
refuse being subjected to 
any forensic examination 
when it is deemed neces-
sary to the inquiry or in-
vestigation of any case 
and when ordered by com-
petent judicial authority 
under the law”. Also the 
Code of Criminal Proce-
dure states, in Article 172, 
that “if anyone wants to 
refuse any assessment or 
to provide something to be 
examined, he/she may be 
compelled by a decision 
of the competent judicial 
authority.” It adds, in an-
other article, that “when it 
comes to an expert opinion 
on the physical or psychic 
characteristics of a person 
who has not consented, 
the order must be given 
by a judge, who consid-
ers the need for the pros-
ecution, given the right to 
the personal integrity and 
the privacy of the person 
concerned”. The Code of 
Criminal Procedure also 
establishes that “these ex-
pert examinations must be 
performed by a physician 
or other person legally au-
thorized and can not cre-
ate a danger to the health 
of the person concerned”.
Regarding the question of 
creating a danger to the 
health of a person, there 
are already several cases 
in which judicial orders 
were given to physicians 
to perform endoscopies to 
search for the presence of 
drugs in the digestive tract. 
An endoscopic examina-

tion may involve risks to 
the person examined. Is 
it legitimate to compel a 
person to undergo such an 
examination and a doctor 
to perform it, when there 
is no benefit to that person 
and an accident can hap-
pen during the procedure? 
If an accident happens, 
who will be responsible 
for the consequences?
Can the medical expert 
decide to carry out such 
an examination when 
there is no possible ben-
efit to the person being 
examined? If so, could a 
doctor obey a court order 
(as happened in one case 
in a Portuguese county) 
and give a general anes-
thesia to a teenager who 
had been victim of a rape 
and was resisting  a sexual 
examination?  A general 
anesthesic can create a 
danger to health and must 
be medically justified.
The positions on this is-
sue may be varied and 
diverse. When there may 
be a danger to the health 
of the person examined, it 
can not be acceptable for 
a doctor to perform an ex-
pert examination against 
the will of the person be-
ing examined, even with a 
court order. The situation 
is different when there is 
no health danger and the 
person to be examined 
refuses to submit to the 
examination only to pro-
tect himself, refusing to 
cooperate with justice. It 
is now acceptable, in Por-
tugal and in many other 

countries, to use force, 
for example, to collect a 
buccal swab to obtain a 
DNA sample from an in-
dividual who has been ac-
cused of having commit-
ted a crime and refuses to 
participate. I do not think 
it is correct for a doctor to 
collaborate with a refusal 
of this nature and, thus, 
allow a crime to be cov-
ered up thereby prevert-
ing the course of justice. 
The appeal to a superior 
court judge decision and 
to the Medical Order can 
provide mechanisms for 
the safeguard of the cor-
rect decisions, when ethi-
cal issues are confronted 
with court orders. Ulti-
mately, the conscience of 
the medical expert should 
always be considered in 
the decision.

Best regards
Francisco Corte Real

Liability for Medical 
Malpractice in Macau, 
China. Winds of 
Change?

Rui Cascão 
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Macau, as neighbouring 
Hong Kong, is allowed 
broad autonomy, main-
taining its own indepen-
dent political, economical 
and legal systems, as well 
as its own currency and 
borders. The region has 
544,600 inhabitants and an 
area of roughly 30 square 
kilometres, a GDP exceed-
ing US$60,000 (PPP) and 
a very high human devel-
opment index (0.944). Its 
residents enjoy the high-
est life expectancy in the 
world (84.37 years) and in-
fant mortality is low at 4.35 
per thousand inhabitants. 
The public healthcare 
system-shaped after the 
Beveridge model-provides 
good quality healthcare to 
the citizens. 
The legal regime of medi-
cal malpractice varies ac-
cording to the private or 
public nature of the entity 
providing medical treat-
ment. In the private health-
care sector, the general 
principles of the Civil Code 
of 1999 apply to cases re-
lated to injury or death re-
sulting from medical treat-
ment and a lawsuit can be 
framed in tort and/or in 
contract. Injuries, caused 
by substandard medical 
treatment, are eligible for 
compensation. The tort 
system of the Civil Code 
also applies, with some 
significant adaptations, to 
malpractice cases where 
medical treatment is pro-
vided by the public Health-
care Service. Considering 
that the Macau Healthcare 
Service is a public law legal 
entity, Decree-Law 28/91/
M, concerning the liability 
of public entities, is appli-
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cable. The application of 
this statute entails two 
significant modifications 
to the general tort law sys-
tem: 1) the Administrative 
Court exercises exclusive 
jurisdiction over the mat-
ter; and 2) only the Health-
care System has standing 
to be sued, rather than 
the individual healthcare 
practitioner(s) involved in 
the adverse event (except 
if they acted with inten-
tion or ultra vires). If the 
healthcare professionals 
have acted with intention 
or gross negligence, the 
Healthcare Service can 
take action in order to 
seek partial or full redress 
from them. 
In 2005, the Healthcare 
Service brought forward a 
white book on the reform 
of medical malpractice 
law for public consulta-
tion.  This was heavily 
influenced by the no-fault 
compensation systems of 
New Zealand and that of 
the Nordic countries. The 
trend of the reform was 
obstructed and in 2006 the 
Healthcare Service initi-
ated public consultation of 
a draft bill on medical mal-
practice, which was influ-
enced significantly by the 
Regulations for Handling 
Medical Malpractice Cases 
(2002) of Mainland China. 
This draft suggested that 
individual healthcare pro-
fessionals be held liable, 
jointly and severally, with 
the Healthcare Service 
for medical malpractice. 
After consultation, the 
bill was frozen, as health-
care professionals were 
dissatisfied with the po-
tential consequences and 

the financial costs of the 
reform, the lack of clear 
political backing, and an 
initial hesitation by health 
insurers.
In September 2011 the 
debate about the frozen 
2006 draft was rekindled, 
as some directly elected 
MP’s filed a motion for 
the issue to be discussed 
in Parliament. The MP’s 
echoed the lack of satis-
faction of the public re-
garding the difficulties 
in accessing compensa-
tion (since 1999 only 22 
malpractice lawsuits have 
been filed, out of which 11 
were heard; and in only 4 
cases did plaintiffs  receive 
compensation).  This un-
derlined the need for spe-
cific legislation on medical 
malpractice. Healthcare 
professionals were wor-
ried about the costs of in-
surance and local legal ex-
perts disagreed whether 
special legislation needed 
to be passed. 
Considering the recent 
developments in the ap-
proach to medical adverse 
events (root cause analy-
sis, learning from error, 
pro-active prevention of 
adverse events clinical 
governance and institu-
tional liability), which have 
produced a significant im-
pact in healthcare systems 
and healthcare law, it does 
appear that passing a stat-
ute, reinforcing individual 
fault and allowing for a 
blaming culture, is tanta-
mount to rowing against 
the tides of time and 
maybe counter-productive 
. In order to enhance the 
access of aggrieved pa-
tients to compensation for 

medical adverse events, it 
is may be more efficient if 
the Healthcare System of 
Macau simply changes its 
adverse event prevention 
and compensation policy 
in such a way that it be-
comes more receptive to 
non-litigious settlement of 
claims. It should strive, if 
patient satisfaction is the 
objective, to offer of its 
own volition, fair compen-
sation where this is justi-
fied-instead of its current 
policy of initial refusal of 
any transaction or ADR 
instance, and litigating all 
claims, all the way up to 
the last instance, to the dis-
advantage of the weaker 
party-the patient. It could 
follow the Nordic route, 
the public budget of the 
tiny dragon has enough 
resources for that.

Rui Cascão,  
LL.B (Coimbra), Ph.D.  
(Tilburg)
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History of Pharmacy

João Rui Pita 

In 1902, there was a re-
form of studies of the 
three Schools of Phar-
macy in Portugal  dur-
ing which there was first 
established a course in 
“Ethics and Pharmaceuti-
cal Law.”  The “Pharma-
ceutical Ethics and Law” 
course was optional, not 

mandatory for all students 
of Pharmacy.
In 1911, after the estab-
lishment of the Republic, 
education reform deter-
mined that the teaching of 
deontology and pharma-
ceutical legislation was 
obligatory.
The question that follows 
is: “Why did the need to 
study this subject arise 
in the transition from the 
nineteenth to the twenti-
eth century? 
We believe that this relates 
to some very profound 
questions that altered the 
understanding of phar-
macy and medicine. Con-
sider some of these issues 
in the Portuguese case.
In the late nineteenth and 
early twentieth century 
the pharmaceutical indus-
try began to gain strength 
and to consolidate. The 
traditional prescription 
pharmacy-made pills no 
longer had exclusivity. 
Manufactured drugs, were 
increasing. New drugs and 
methods of administra-
tion emerged in the world 
pharmaceutical industry 
as, for example, tablets 
and capsules. Advertising 
of drugs increased in a 
way never before seen.
Portugal was not a coun-
try with strong economic 
resources and a strong 
tradition of research in 
chemistry. That lack of 
tradition and ‘know-how’ 
was felt strongly in the 
industrialization of medi-
cine. In Portugal, many 
pharmaceutical compa-
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nies began as small phar-
macies, that is, the small 
lab near a pharmacy often 
became a pharmaceutical 
company. This tradition 
is prevalent in Southern 
Europe. In the North of 
Europe the situation was 
somewhat different with 
a different mode of emer-
gence of industries.
Portugal was caught ‘off 
guard’ by the industrial-
ization of medicine. The 
gradual increase in manu-
factured drugs came at a 
critical period in Portu-
gal’s pharmaceutical busi-
ness.
Many questions arose 
around the industrializa-
tion of the manufacture 
of medicines, as can be 
observed from analysis of 
Portuguese professional 
journals and the journal 
of the Pharmaceutical So-
ciety “Lusitana”, a body 
defending the interests 
of pharmacists. One of 
the salient issues was the 
quality of manufactured 
drugs. Were there any 
problems with the admin-
istration of medications? 
It was often acknowl-
edged that, in industrial-
ized medicine, one does 
not know who produced, 
or was responsible for, 
the manufacture of such 
medications. There was 
also a problem of ‘coun-
terfeiting’. There are sev-
eral texts which recognise 
the ease with which one 
can ‘fake’ a drug, because 
of a lack of controls over 
the process of industrial-

ization and manufacture. 
The effectiveness of man-
ufactured drugs was also 
often questioned. When 
the local pharmacist com-
pounded a medication he/
she knew what was in it 
and what it was intended 
to do. With the industrial-
ized manufacture of drugs 
that did not happen. Many 
of these issues relate to 
quality control. It also 
raises questions regarding 
the independence of the 
prescriber and the phar-
macist as a producer. How 
does one separate the two 
functions as they apply to 
professional liability?
In the early twentieth Cen-
tury, in Portugal and many 
other countries, there was 
a total absence of regula-
tions to address these is-
sues. The first laws that 
were designed to regulate 
the industrialization of 
medicine in Portugal orig-
inated in the 1930s. It was 
not until the 1940’s that 
the first regulatory agency 
was created: Regulatory 
Commission Chemicals 
and Pharmaceuticals - 
CRPQF.
At the First National 
Congress of Pharmacy 
of Lisbon, in 1927, one 
of the topics covered by 
many of the presentations 
was that of the role of the 
profession. to exercise ju-
risdiction in accordance 
with the laws with consid-
erable attention to a  high 
sense of responsibility. 
The speakers constantly 

focused attention on the 
law. They appealed to 
professional ethics. It is 
therefore not surprising 
that this encouraged edu-
cation in ethics and pro-
fessional responsibility 
in Portuguese Schools of 
Pharmacy.
In Portugal, the first Code 
of Ethics for Pharmacists 
was established in 1968 
as a result of the funda-
mental laws of profes-
sional practice and the 
industrialization of medi-
cine as was promulgated 
in the 1950’s and the 60’s. 
More recently, Portugal’s 
accession to the European 
Union led to the repeal of 
many of these legal stan-
dards - in particular those 
that pertain to the medi-
cine and the pharmaceuti-
cal profession.

João Rui Pita
Professor, School  
of Pharmacy 
University of Coimbra

Thomas T. Noguchi,  
President of WAML

My Hobbies

Guest Editor, Prof. Andre 
Pereira asked me to write 
about my hobbies.  In a 
way, my current work on 
medical law and quality 
improvement program in 
health care is one of my 
hobbies.  Whenever and 
wherever I attend meet-
ings, I am actively in-
volved.
My wife Hisako and I 
almost always attend sci-
entific meetings together 
and I have been able to 
combine work and plea-
sure.   
My father was  an otolar-
yngologist and a well es-
tablished artist.  I think, I 
inherited his interest in ar-
tistic work.  I became in-
terested in pursuing artis-
tic activities as a hobby.  I 
often carry a sketch book 
on my travels and sketch a 
landscape, a scene Hisako 
and I encountered on our 
travels to attend profes-
sional meetings and select 
one to use for our Christ-
mas card for that year.  
Since I no longer need 
to be in my office from 8 
am. to 5 pm., every day, I 
spend a lot of time in my 
home office located in the 
back of my house, which 
is set in a half acre lot with 
large gardens.  Whenever 
I need a break, I just walk 
out from the office and 
work in the vegetable gar-
den, where I grow toma-
toes, cucumbers, varieties 
of peppers, potatoes, etc.  
We also have a variety of 
fruit trees.  In the fall, we 
have persimmons, tanger-
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ines and California naval 
oranges to harvest.  Our 
lemon tree bears fruit all 
year-around.  Working 
in my garden is my way 
of releasing the stress of 
meeting deadline after 
deadline of work related 
projects.
My computer and Internet 
acess are essential to my 
work.  In order for me to 
be up-to-date on current 
internet technology, I have 
enrolled in weekly lessons 
at the Apple School locat-
ed a short distance from 
home in the Los Angeles 
Farmer’s Market com-
plex.  The one-to-one in-
struction begins at 7 AM.  
Currently, I am studying 
movie editing and spe-
cial effects and learning 
to store video onto an a 
remote server (iDisk).  I 
learned that I no longer 
need to send a big file by 
burning a CD or DVD.  I 
love my MacBook and 
iPhone. Currently I have 
been concentrating on 
iMovie program, so I can 
edit and add sound and 
titles.
Because of my commit-
ment to the university, 
hospital, national and in-
ternational professional 
organizations, sometimes, 

I feel tremendously pres-
sured but I also feel very 
rewarded by the resulting 
accomplishments.  I have 
found that the key to ac-
complishment is effective 
time management, bal-
ancing work and relaxing 
moments.

Thomas T. Noguchi 
WAML President

Thomas T. Noguchi,  
President of WAML

Presidential Message 
for December 
Newsletter

As 2011 is ending, I look 
back on our accomplish-
ments over the past one 
and a half years since I 
was elected President in 
Zagreb, Croatia in Au-
gust 2010.  There has 
been much progress in 
the WAML organization.  
We have strengthened the 
supportive administrative 
structure and now offer 
better and more efficient 
service to our members.  I 
would like to go over the 
steps I have taken to re-
structure this Association 
to provide more active 
service to the internation-
al community.  

First, we established a le-
gal entity by registration 
as a not-for-profit orga-
nization.  This allows us 
to expand membership 
support services, such as 
providing publications for 
continuing education, col-
laborating with other pro-
fessional organizations 
and educational institu-
tions and increasing op-
portunities to seek funds 
and grants for research 
and development.  
We are interested in open 
and collaborative deci-
sion-making and contin-
ue to work toward more 
transparency to members.  
I would like to expand 
communications to, and 
among, the leadership and 
all members.  The Board 
Meetings should be open 
to the members, so mem-
bers can plan to attend the 
2012 Board Meeting at the 
World Congress in Brazil.  
Instead of the face-to-face 
Board Meetings once ev-
ery other year, now we 
have more frequent On-
line Board Meetings and 
are planning for a lengthy 
Face-to-Face Board meet-
ing at the WCML.  We are 
establishing a central fil-
ing system for all official 
correspondence, such as 
the minutes of the Board 
meetings and have estab-
lished written policies and 
procedures under the su-
pervision of our Admin-
istrative Officer, Denise 
McNally.
The WAML should be a 
more visible and much 

more activity oriented 
membership organization.  
The Executive Commit-
tee supports collaboration 
with other International 
and National associations 
to jointly support educa-
tional programs.
Some examples include:  
1) Adv.  Radmyla Hrevtso-
va of Ukraine hosted the 
All Ukraine Meeting and 
WAML collaborated on 
the program with sev-
eral of our governors as 
speakers, 2) Prof.  Andre 
Pereira organized the In-
ternational Symposium 
on Medicine and Ethics, 
supported  by the Univer-
sity of  Coimbra,  3) The 
Triennial International 
Association of Forensic 
Sciences Meeting (IAFS) 
is a large meeting with 
over 1500 delegates from 
all over the World.   Prof. 
Pereira arranged with the 
President of the IAFS 
to have a joint two-hour 
IAFS-WAML Special 
Session on Ethics, Law 
and Forensic Sciences.  
The Congress took place 
in Madeira, Portugal. 
Four speakers at this com-
bined WAML meeting 
were Prof. Pereira, Adv. 
Eduardo Dantas, Prof. 
Marcella Fierro and my-
self.  The American Acad-
emy of Forensic Sciences 
(AAFS) organized an in-
ternational educational 
tour in Portugal after the 
Congress and I was able to 
visit with Prof. Jose Pinto 
da Costa, Honorary Gov-
ernor, and Retired Gover-
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Secretary General’s 
Report

Roy Beran,  
Secretary General of WAML

This will be the last news-
letter from the World 
Association for Medi-
cal Law (WAML) for 
this year, 2011, and my 
last Secretary General’s 
(SG’s) message was not 
distributed due to some 
technical problems with 
our last newsletter, which 
have since been rectified.  
This allows me to com-
municate with you all and 
to wish you all “Season’s 
Greetings”, irrespective 
of what ‘season’ you may 
be celebrating or if you 
are indeed celebrating any 
particular season at all.  
I have a very good Arme-
nian friend who gets the 
best out of the celebra-
tions in that he celebrates 
the usual Christmas, on 
25th December, and also 
the Armenian Orthodox 
Christmas, on 6th Janu-
ary. To avoid any possi-
bility of offending him we 
wish him a Happy Christ-
mas from the beginning 
of December through to 
the middle of January 
and still feel we probably 
missed something.  This 
highlights the ethos of 
the WAML, namely that 

it is a truly international 
Association and respects 
everyone’s opinions, at-
titudes and beliefs.  We, 
down under, refer to this 
period as the “Silly Sea-
son” when people act dif-
ferently and we encourage 
this if it results in a better 
understanding amongst 
our fellows.   We, in the 
Executive of the WAML, 
likewise encourage a 
broader understanding 
and appreciation of our 
colleagues and our friends 
around the world.  The 
“Arab Spring” has been 
a central theme for 2011, 
as have financial woes, 
and both of these should 
highlight the need to re-
evaluate what is happen-
ing around us and how we 
should modify our behav-
iour into the future.
 When I prepared my pre-
viously aborted SG’s Re-
port I wondered what sort 
of a message I should send.  
At the time, we, down un-
der, just completed our 
Annual General Meeting 
of the Australasian Col-
lege of Legal Medicine.   
At that meeting one of our 
key speakers was Mar-
garet Stark, the founding 
academic dean of the Fac-
ulty of Forensic and Legal 
Medicine of the Royal 
College of Physicians in 
London.  Margaret shared 
with us her unique expe-
riences from the United 
Kingdom.  Margaret is 
now a Police Surgeon in 
Sydney, thereby dem-
onstrating what a small 

nor Prof. Maria Jose Car-
neiro de Sousa.  They are 
officially retired but are 
still very active.  WAML 
could use their talents and 
I asked them to help us in 
an advisory capacity. 
The WAML is your orga-
nization.  Let us build the 
Association and expand 
our services throughout 
the world.   I very much 
would like each member 
to spread the good word 
of our expanding pro-
grams and invite qualified 
people to join us.  I invite 
all WAML members to 
get involved and support 
the management of the 
Association, as well as 
participating in the scien-
tific programs.  After all, 
WAML is your Organi-
zation.  We would like to 
hear from you regarding 
any suggestions that you 
may have.
We would also like to in-
crease communication 
among the Governors, 
Committee Chairs and 
Members.  We now have 
online Board Meeting.   
This year, we had a suc-
cessful meeting online in 
July 2011, and we plan to 
have more frequent online 
meetings before the Bra-
zil Congress.   We have 
started Skype video meet-
ings among the Executive 
Committee members.  We 
also are exploring the use 
of a more advanced mem-
bership database program 
to enable each member 
to check his/her current 
membership status and to 

up-date his/her CV.  Also 
it would make committee 
report filing by the mem-
bers and payment system 
for the membership dues 
more ‘user friendly’.
The WAML is organizing 
a more centralized support 
administration, so that the 
Association may provide 
more effective member-
ship service and standard-
ize the educational pro-
gram of life-long learning  
providing the  Continuing 
Medical and Legal Edu-
cation required in many 
countries.
I look forward to seeing 
you at the coming 19th 
World Congress in Ma-
ceio, Brazil August 7 - 10, 
2012  www.wcml2012.
com.  Since this will be 
the first WAML Congress 
in Latin America, we 
hope we will have a large 
attendance from Latin 
American countries, as 
well as from other conti-
nents.  Please plan to at-
tend.  Early registration 
has advantages. 
I would like to express my 
sincere appreciation to all 
of you and wish you all  A 
Happy New Year  

Thomas T. Noguchi
President, WAML

http://wafml.memberlodge.org/
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of the finance committee.  
The fact that Tom hails 
from the United States 
means that no other rep-
resentative from the US 
can serve on the Board of 
Governors and yet Dick, 
as editor-in-chief of the 
newsletter and chair of the 
Financial Committee, has 
just so much to offer.  Let 
me say that working with 
Dick has been an absolute 
pleasure.  He is a breath 
of fresh air.   He never 
complains when asked 
to contribute and shows 
a depth of wisdom that I 
have found most enticing.   
He teaches in such a way 
that the student feels like 
he/she is the actual teach-
er.   This is a very special 
skill and I thank Dick for 
his contribution and assis-
tance along the way.
I make these comments 
about Dick because I do 
not want to have anyone 
misinterpret what is to 
follow.  Over the last year 
the WAML has moved 
very much into an Ameri-
can model, which is both 
good and not so good.   
Tom has organised to have 
the WAML accredited as 
a ‘not for profit’ organisa-
tion in the US.   This has 
translated into the US be-
coming the de facto home 
of the WAML with the 
legal firm, responsible for 
the ‘not for profit’ regis-
tration of the WAML, be-
ing given official WAML 
recognition.    Concur-
rently, the WAML now 
has an American adminis-

trative officer; US chair of 
the Audit Committee; US 
financial advisor; US con-
ference organiser; and so 
it goes.   It must be under-
stood that there is nothing 
wrong with having the 
US so involved with the 
administration and each 
person identified above 
has made a very positive 
contribution, in much the 
same way as has Dick.   
The WAML is going from 
strength to strength but I 
make my comments as a 
salutary message that if 
one is not prepared to step 
up to the plate then others 
will do so.
The WAML is a world or-
ganisation and I personal-
ly feel that it must remain 
as such.    This will only 
remain so if all the mem-
bership follow the Ameri-
can example and become 
equally involved, equally 
vocal, equally commit-
ted and equally prepared 
to work tirelessly for the 
good of the WAML.  I 
feel it is imperative that 
the membership, which 
is truly representative of 
a global organisation, be-
comes committed to ex-
panding the Association 
on a global level.   Togeth-
er the organisation will 
continue to grow and will 
expand its international 
soul but only if everyone 
becomes involved.
I make this report as a 
call to arms.   If you want 
to contribute, then make 
your willingness known.  
If you have something to 

offer, make it your com-
mitment to ensure that the 
Executive Committee is 
aware of what you have to 
offer.  Remember, “…The 
world will step aside for 
he who knows where he 
is going!”.  It is time to 
consider if you want to 
host a World Congress of 
Medical Law on behalf 
of the WAML.  To be eli-
gible the application must 
arrive at the SG’s office 
with plenty of time to be 
considered and appropri-
ately managed.  Already 
we have had expressions 
of interest for the subse-
quent meeting in 2016, 
acknowledging that 2012 
is in Latin America and 
2014 will be in Indonesia.  
If you want to play your 
part and want to become 
intimately involved in 
your Association, now is 
the time to step forward 
and make your feeling 
known.
I conclude with my repeti-
tion of my Season’s Greet-
ings to you all, recognis-
ing that I once thought 
about becoming an athe-
ist but soon realised that 
I would then miss out on 
some wonderful celebra-
tions and holidays. This 
led me to adopt the alter-
native approach and wor-
ship everything and every-
one which translates into 
many more holidays and 
happy occasions.  May 
we only meet on Happy 
Occasions and Celebra-
tions and may the New 
Year (for those who fol-

community the world has 
become.   Those of you in-
terested in the UK experi-
ence are referred to Stark 
MM and Norfolk GA J 
Forens Legal Med 18, 264 
– 275, 2011.  Our World 
Association for Medical 
Law (WAML) is also go-
ing through a real period 
of evolution with many 
lessons to be learned.   It 
reminds me of the saying, 
“…The world will step 
aside for he who knows 
where he is going!…”.  
Tom Noguchi, our Presi-
dent, knows where he is 
travelling and the WAML 
is being sucked into the 
vortex left in his wake.  
Tom has an absolutely 
clear idea of where he 
wants to take the WAML 
and is determined to see 
this happen.  He organised 
a virtual Board of Gover-
nors meeting in July at 
which his plan for the fu-
ture was endorsed.   He is 
revolutionising the way 
the WAML functions and 
has placed his personal 
stamp on this modus ope-
randi.  One of Tom’s man-
dates is for transparency 
and to encourage inclu-
sivity, which brings all the 
constituents for the Asso-
ciation to the table.   He 
has determined that every 
member of the WAML 
should have the opportu-
nity to contribute to the 
organisation, whether or 
not that member is on the 
Board of Governors, or 
not.   One such example 
is Dick Wilbur, the chair 
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Eduardo Dantas,  
Vice-President of WAML
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low the solar, rather than 
the lunar calendar) be one 
of good health, prosperity 
and productivity.  For the 
others, whose New Year 
started some time ago, 
may your year continue to 
be positive and bring you 
much joy.

Roy G Beran
Secretary- General 
World Association for 
Medical Law 

A Brief Report About 
the 19th WAML

As we approach 2012, 
the next WCML meet-
ing is coming closer, and 
the countdown is gaining 
momentum. The Organiz-
ing Committee is working 
hard to offer to all WAML 
members and attendees an 
unforgettable experience.
We are collaborating with 
other associations, among 
them, the Brazilian As-
sociation for Health Law, 
the European Association 
for Health Law, the Latin 
American Association for 
Medical Law, the Span-
ish Association for Sani-
tary Law and the Brazil-
ian Federal Council of 

Medicine – to develop a 
scientific program of the 
highest quality, provid-
ing those who join us, in 
the city of Maceió, more 
than 400 presentations 
and conferences and the 
opportunity to meet and 
interact with more than 
2000 professors, inves-
tigators and specialists 
in the various fields of 
Health Law, Legal Medi-
cine and Bioethics.
The congress´ website 
(www.2012wcml.com) is 
fully operational, and the 
registration features are 
already working. So is 
the call for papers, where 
those interested can sub-
mit their contributions. In 
a few days, all informa-
tion about flights, hotels 
and  pre- and post- con-
gress activities also will 
be available, in order to 
provide those who wish 
to be with us all the nec-
essary information for a 
great conference and a 
memorable visit.
As part of the WAML, you 
have an important role to 
play in the preparation of 
this meeting. Send us sug-
gestions, ideas and criti-
cisms, so that we can try to 
achieve higher standards. 
We count on your active 
participation, not only in 
being there but also bring-
ing your contribution to 
the discussions, present-
ing papers and helping  
to spread the word about 
it.  We hope that you will 
send information to your 
own contacts, inviting 

them to be there and help 
the WAML to reach our 
academic goals.
Please visit the website, 
and send us your contri-
bution. Maceió is waiting 
for YOU!!!!

Eduardo Dantas 
WAML Vice-President

Do You Have an Idea, 
Comment, or  
Suggestion?

Or You Would Like to 
Submit Your Article 
 for Future Issues?

Please Contact
Denise McNally 

worldassocmedlaw@gmail.com

FUTURE MEETINGS 
Of Affiliated National Associations and 

Collaborating Organizations

International Center for Health, Law and Ethics
December 19-20, 2011
Har Hacarmel Hotel, Haifa
Contact:  Professor Amnon Carmi
Email:  amnoncarmi@gmail.com • Email:  ichle@lawmail.haifa.ac.il

http://www.facebook.
com/thewaml

http://twitter.com/
THEWAML
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2012
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